A 
ACCORD AND SATISFACTION. 
See PAYMENT. 


1. The acceptance of the notes of the debtor, payable after the time granted 
by the statute for filing a mechanic’s lien, and maturing before the ex- 
piration of the time limited for bringing suit, will not bar a suit and 
recovery upon the lien, if the notes are produced to be surrendered at 
the trial. (The case of McMurray v. Taylor, 30 Mo. 267, cited and 
affirmed.) Ashdown v. Woods, 465. 


ACTION. 
See Practice. SpeciFic PERFORMANCE. 


1. An action for an injury to the plaintiff’s steamboat while navigating 
the Mississippi river, beyond the waters of this state, caused by ob- 
structions wrongfully placed by defendant in the bed of the river, is 
transitory in its character, and the courts of this state have jurisdiction 
of the subject matter. Mason v. Warner, 508. 

2. The test of local or transitory actions is the subject matter to which 
the injury is done, not the subject causing the injury. Injuries to 
persons and personal property are transitory, not local. Jd. 

3. An agreement in a policy of insurance, executed by a foreign insurance 
company, that the insured waives the right to bring an action upon the 
policy except in the courts of the state incorporating such company, 
is void, both as against public policy and the statute of this state re- 
lating to foreign insurance companies of Dec. 8, 1855. (R. C. p. 884.) 
Reichard vy. Manhattan Ins. Co., 518. 


ADMINISTRATORS AND EXECUTORS. 
See JUDGMENTS. JURISDICTION. CouRTSs. 


1. A judgment of probate of a will is a judicial act, and, like any other 
judgment of a court of competent jurisdiction, it stands as a judgment 
binding upon all the world, until set aside in the mode and within the 
time allowed by law; its validity as a will can not be attacked col- 
laterally. Jourden v. Meier, 40. 
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ADMINISTRATORS AND EXECUTORS—( Continued.) 


2. 


10. 


The insufficiency of the proof on which the probate of a will is granted 
constitutes no valid objection to the admissibility in evidence of the 
record of probate. /d. 


. Where the interests of two estates in course of settlement conflict—ag 


where there is demand in behalf of one estate to be presented for allow- 
ance against the other—the same person can not act as the adminis- 
trator of both parties in the matter of the obtaining an allowance of the 
demand; should a demand be allowed under such circumstances 
against one of the estates, the proceeding will be regarded as a nullity. 
(State, to use, &c., v. Bidlingmaier, 26 Mo. 483, affirmed.) State, to use 
of Mueller’s Adm’r, v. Reinhardt, 95. 


. In a suit against the securities in an administrator’s bond for a failure 


of the administrator to pay over a balance found due on settlement, one 
of the securities resisted successfully on the ground that the settlement 
was a nullity ; he/d, that the plaintiff was entitled, as against the other 
defendants against whom a judgment by default had been rendered, to 
nominal damages only. Jd. 


. Where an order of distribution was made by the county court in 1828, 


under the sixty-fifth section of the act of 1825, without first giving 
notice to those interested in the estate ; held, to be coram non judice, and 
void. State, to use of Morrison’s Adm’r, v. St. Gemme’s Adm’r, 230. 


. Where a widow becomes administratrix of her husband’s estate, and 


while officiating as such, certain slaves belonging to said estate are set 
apart and assigned to her as her separate property under a void and 
irregular order of the county court, in pursuance of which she converts 
them to her own use; /e/d, that the statute of limitations did not run 
in her favor against a claim for such conversion, while she continued 
administratrix. (State, to use of Menard, v. Pratte & St. Gemme, re- 
ferred to.) Id. 


. If an administrator fails to give the notice of letters granted required by 


statute, (R. C. 1855, p. 131, § 19,) he can not be permitted to profit by 
his neglect of duty or to take advantage of his own wrong. Clark v. 
Collins, 260. 


. A settlement made by a surviving partner, under the provisions of the 


first article of the administration act of 1845, (R. C. 1845, p. 70,) is 
evidence in favor of the representative of the deceased partner against 
the survivor as an admission. (State, to use of Bredell v. Baldwin, 27 
Mo. 103, affirmed.) State, §-c., Bredell’s Ex’r, v. Baldwin, 561. 


. It was not error to refuse to declare that such judgment and record was 


no evidence as against the securities of the surviving partner who had 
given bond under the statute (R. C. 1845, p. 70) for the faithful appli- 
cation of the assets of the firm. Jd. 
Case remanded for plaintiff to amend his notice of demand in the circuit 
court. Fenn v. Dugdale, Adm’x, 580. 


AGENT. 





See PRINCIPAL AND AGENT. 
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ASSAULT. 


1. In an action to recover damages for an assault and battery, where the 
petition is general, containing no allegation of any special damage, the 
plaintiff may give evidence of any damages naturally and necessarily 
resulting from the act complained of; where the damage is consequen- 
tial, it must be specially set forth in the petition. The plaintiff could 
not recover a doctor’s bill, incurred in consequence of the battery, 
unless such resulting damages were specially set forth. O'Leary v. 
Rowan, 117. 

2. To justify an assault on the ground that it was made in repelling an 
attack, it must appear that the force used was necessary to repel such 
attack and was appropriate in kind and suitable in degree. Jd. 


ASSIGNMENT. 


See Converances. Saves. Bitis, Bonps, anp Notes. 


1. The thirty-ninth section of the act concerning voluntary assignments 
renders all preferences among the creditors who are within the pro- 
visions of an assignment void. Many v. Logan, 91. 

2. Where an assignment provides for the payment of the debts of certain 
designated creditors, conveying effects insufficient to pay such preferred 
debts, it will not be held to bring creditors unnamed and unprovided 
for “within the provisions of the assignment” by the following pro- 
vision: ‘ When all said debts are paid in full, then hold the residue for 
the benefit of all my creditors, to be apportioned pro rata among them 
by the said trustee, and the remainder, if any, shall be paid to the party 
of the first part.” Id. 

8. The difference between a sale and an assignment is, that in the former 
there is a fixed price and no trust, but in the latter there is a mere 
trust, and, of course, no fixed value given to the property. eiler v. 
Tutt, 301. 

4, Where, in case of sale of merchandise, the goods are delivered and the 
purchaser took immediate possession, ‘‘the price and value of the 
goods to be ascertained by reference to the bills of purchase, and an 
inventory of said merchandise to be taken by the parties aforesaid ;” 
held, that the delivery was complete and sufficient to vest in the pur- 
chaser the right of property. Jd. 


ATTACHMENT. 


See FrRaAuDULENT CONVEYANCES. 


1. A notice under section 39 of the attachment act (R. C. 1855, p. 250) is 
not a pre-requisite to the maintenance of an action by an officer under 
section 41 of that act. Section 39 is merely directory. Choate v. 
Noble, 341. 

2. The object of the statute (R. C. 1855, p. 248, § 32) in giving to the 
court the power to order the sale of perishable property, is to confide a 
power to be used for the benefit of both parties, and the sheriff to whom 
the order is issued is not under the control of either party, and they 

can not order such sale to be stopped. If the officer neglects to sell at 

the time ordered, he does it at his own peril. Oeters v. Aehle, 380. 
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ATTACHMENT—( Continued.) 
3. The doctrine concerning the effect of a plaintiff holding up an execution 


or stopping proceedings under it after levy, as regards other creditors, 
does not apply to proceedings under that section of the attachment 
act. Id. 


. The liability of the sureties in the official bond of an officer for a failure 


on his part to pay over money collected by him under an execution, is 
not such a liability as will constitute them debtors of the plaintiff in 
such execution so as to subject them to garnishment process as debtors 
of the latter. Eddy v. Heath’s Garnishees, 141. 


5. A and B, by attachment, levied on a stock of goods as property of B; C 


filed interplea claiming attached property. On the trial, B testified to 
having sold the goods to C, and that C and B had made a deed of trust 
on said goods to D. After introducing testimony to impeach B, A 
offered to introduce in evidence the deed from B and C to D, which 
was excluded. Held, that if the deed was offered to show an encum- 
brance upon the title of the interpleader to the property, it was properly 
excluded; that the deed was undoubtedly evidence for the purpose of 
showing circumstances leading to a suspicion of fraud, and that the re- 
jection of the deed is not sufficient ground for reversal. Levy vy. 
Levy, 403. 


6. Where, by virtue of an attachment, a garnishee is summoned who has 


7. 


in his possession notes, bills and evidences of debt belonging to the 
defendant in the attachment, the garnishee has the right to sue for 
and collect such notes and bills, until an order is made by the court, 
or the judge in vacation, requiring such choses in action to be de- 
livered to the sheriff, or a receiver appointed under the statute. Bank 
of Missouri v. Bredow, 5238. 

When the garnishee sues upon a bill endorsed to him for collection, the 
fact that the plaintiffhas been summoned as garnishee in an attachment 
against the beneficial owner of the bill, is no defence. Jd. 


B 


BANKS AND BANKING. 


1. 


The act, approved November 23, 1857, entitled “An act in relation to 
certain bank paper in this State,’”? was a waiver by the state of all for- 
feitures imposed upon the banks of this state, incurred under the pro- 
visions of the act of 1855, p. 287, § 5, for dealing in the paper of the 
suspended banks of this state prior to the date of said waiver. An 
answer, therefore, which pleaded the violation of said 5th section of 
the act of 1855, in relation to illegal banking, in bar of the right of 
the plaintiff to sue, was properly stricken out on motion. Bank of Mis- 
sourt v. Bredow, 528. 


BAILMENTS. 
See PrinciPAL AND AGENT. 


1. 


The liability of a surgeon for an error of judgment depends not merely 
upon the fact that he may be ordinarily skilful as such, but whether he 
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BAILMENTS—( Continued.) 


2. 


has treated the case skilfully, or has exercised in its treatment such 
reasonable skill and diligence as is ordinarily exercised in his profes- 
sion. There may be responsibility where there is no neglect. The 
error of judgment may be so gross as to be inconsistent with that de- 
gree of skill that it is the duty of every surgeon to possess. West v. 
Martin, 375. 

A warehouseman is answerable if he deliver the goods bailed to a per- 
son not entitled todemand them. Dufour v. Mepham, 577. 


* 


BILLS, BONDS, AND NOTES. 


Bs 


or 


The party in possession of a negotiable instrument, which is shown to 
have been lost or stolen from the true owner, must show what conside- 
ration he gave for it, and that he took it in good faith in the ordinary 
course of business. Devlin v. Clark, 22. 


. An instrument in the following form: ‘Due B one hundred and fifty 


dollars. [Signed] A.” is a promissory note, and a justice of the peace 
has jurisdiction of a suit thereon. Brady v. Chandler, 28. 


. Should such an instrument be assigned by the payee, the assignee must 


bring suit thereon in his own name, and not in the name of the as- 
signor. Id. 


. A, on the 22d August, 1850, executed his non-negotiable promissory 


note to B, for one hundred and six dollars, payable six months after 
date. B, on the 25th of August, 1850, assigned said note to C by the 
following endorsement: “ For value received, I assign the within note 
to C. [Signed] B.” The consideration of the assignment was a horse 
of the value of eighty dollars. At the date of the assignment A was, 
and since has been, insolvent. Held, that the measure of damages in a 
suit by the assignee against the assignor is the consideration paid for 
the assignment, with interest from the date of the assignment; that the 
maker being insolvent at the date of the assignment, the cause of ac- 
tion accrued against the assignor from that date; that such cause of 
action would be barred by limitation in five years. Whisler v. Bragg, 
124. 


. A valid agreement between the maker and payee of a promissory note 


to give further time on it, will discharge the endorser unless he assents 
to it. Globe Mut. Ins. Co. v. Carson, 218. 


. But the taking of a new security from the maker will not have the ef- 


fect to discharge the endorser unless it is accompanied by an agree- 
ment which postpones the remedy. Jd. 


. Where a note payable in sixty days was taken as collateral security for 


another note then due, held, that it did not operate to suspend the rem- 
edy or release the endorsers upon the latter. Jd. 


. Mere indulgence to the maker of a note on receiving securities from 


him does not discharge the endorser in the absence of any valid agree- 
ment for postponing the time of payment to any definite period. /d. 


. Where a surety says to the creditor that he must make the amount of 


the note out of the principal, and the creditor replies that he need put 
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BILLS, BONDS, AND NOTES—( Continued. ) 


10. 


11. 


13. 


14. 


16. 


17. 


18. 
19. 





. The endorser of a promissory note can not recover against the maker 


himself to no further trouble about the note—that he has made a pres- 
ent of it to the principal ; it was Aeld, thatthe surety was not released 
from liability by such assurance from the creditor, unless, in conse- 
quence thereof, the surety changed his situation, as by surrendering 
security or forbearing to obtain security. Driskell v. Mateer, 325. 

It is no defence to an action on a note against a security that the secu- 
rity requested the payee to sue the principal and he refused. Under 
the statute (R. C. 1855, p. 1454, § 1), notice must be given in writing, 
Freleigh v. Ames, 258. 

An endorser of a negotiable note is not a security within the contem- 
plation of the statute relating to securities. Jd. 


. Ifa person buys paper from a note broker, and it does not appear that 


the latter disclosed the name of his principal, or that credit was given 
to the principal, and there is no other evidence to show that the broker 
was acting as agent for others except that he was known by the person 
dealing with him to be engaged in this sort of agency, he is to be held 
as principal. Thompson v. McCullough, 224. 

The vendor of a bill or note, without endorsement by him, is responsi- 
ble for the genuineness of the paper. If the signatures of the parties 
thereto are forgeries, the consideration fails. Jd. 

No consideration need pass directly between the obligee in a bond and 
the surety. The consideration which supports the principal’s contract 
will support that of the surety. Notwithstanding the promise of the 
surety may appear to be founded on a past or executed consideration, 
he may, nevertheless, be liable; for the consideration may have moved 
at the instance or request of the surety ; and if so, the promise is nota 
naked one, but is coupled with the precedent request, and the subse- 
quent undertaking will be valid and binding upon him, and such re- 
quest may be inferred from the circumstances and the nature of the 
transaction. Robertson v. Findley, 384. 


. The debt of a third person to the payee is a sufficient consideration for 


the promise of the maker of a note. Brainard v. Capelle, 428. 

An agreement between the principal debtor and the creditor to extend 
the time of payment will not discharge the surety, although without 
his assent, unless it be made upon a good consideration. ford v. 
Beard, 459. 

To make the endorser of a negotiable note liable upon protest for non- 
payment, due diligence must be used in giving notice of such protest. 
Sanderson v. Reinstadler, 488. 

What is due diligence is a question of law for the court. /d. 

When the endorser resides out of the city, it is sufficient to direct the 
notice to him through the post-office nearest to his residence or to that 
from which he is in the habit of receiving his letters. If he reside in 
the city, the notice may be served either at his residence or place of 
business. Jd. 


. The holder of a note is not required to see that the notice of protest 


actually reaches the endorser. Jd. 
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BILLS, BONDS, AND NOTES—( Continued.) 
the costs of the judgment recovered against him as endorser. Fenn v. 
Dugdale, Adm’x, 580. 
22. The judgment against the endorser is not evidence against the maker 
of the note. Jd. 
28. Where the endorser has satisfied a judgment upon the note against 
‘ himself, his claim against the maker is upon the note itself, and not for 
) money paid. dd. 


BOATS AND VESSELS. 


1. Plaintiff went on board a steamboat on the Mississippi river at one of 
her intermediate landings, and while transacting business with the boat 
was taken off to a landing below, against his remonstrance. Held, that 
the plaintiff is entitled to damages amounting to the reasonable value 
of the time lost and expense incurred in being taken to and returning 
from the place at which he was landed; and that if the master of the 
boat could have caused him to be landed at any point easy of access 
between the place he was taken off and where he was finally landed, 
but maliciously or wantonly and wrongfully refused so to do, plaintiff 
is entitled to such further damages as would be reasonable punishment 
for such malicious conduct. Stoneseifer v. Sheble, 2438. 

' 2. An action for an injury to the plaintiff’s steamboat while navigating the 
Mississippi river, beyond the waters of this state, caused by obstruc- 
tions wrongfully placed by defendant in the bed of the river, is transi- 
tory in its character, and the courts of this state have jurisdiction of the 
subject matter. Mason v. Warner, 508. 

8. The test of local or transitory actions is the subject matter to which 
the injury is done, not the subject causing the injury. Injury to per- 
sons and personal property are transitory, not local. Jd. 


BROKER. 
See PRINCIPAL AND AGENT. 





1. If aperson buys paper from a note broker, and it does not appear that 
the latter disclosed the name of his principal, or that credit was given 
to the principal, and there is no other evidence to show that the broker 
was acting as agent for others except that he was known by the person 
dealing with him to be engaged in this sort of agency, he is to be held 
as principal. Thompson v. McCullough, 224. 

2, The vendor of a bill or note, without endorsement by him, is responsi- 
ble for the genuineness of the paper. If the signatures of the parties 
thereto are forgeries, the consideration fails. Jd. 


C 


CONTRACTS AND AGREEMENTS. 

1. Certain persons entered into an agreement in the following form: “We, 
the subscribers, bind and obligate ourselves to subscribe to the capital 
stock of the North Missouri Railroad Company the sums set opposite 
our names, one half the amount to be paid in six months and one half 
in twelve months from this date, on condition that a depot is located 
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CONTRACTS AND AGREEMENTS—( Continued.) 


on the lands of John F. Diggs, which adjoins High Hill. This subscrip- 
tion is made to comply with the terms on which the directors of said 
company have made the location of a depot on Diggs’ said land.” 
Held, that this was a subscription in presenti, and not a mere agree- 
ment to subscribe in future; that the subscription became absolute 
upon the location of the depot at the designated place. North Missouri 
Railroad Co. v. Miller, 19. 


2. In making sales of real estate under orders of sale in partition, the sher- 


iff is the agent of both parties. Any appropriate entry or memoran- 
dum made by the sheriff in his sale book should be taken in connection 
with the papers in the partition case, and they should be regarded as a 
part thereof when the sufficiency of the memorandum is called in ques- 
tion. Stewart v. Garvin, 36. 


3. An agreement entered into between the contractor for the construction 


4, 


cu 





of a railroad and his sub-contractor provided, that, in case of a violation 
of the terms of the contract by the latter, the contractor might declare 
the contract forfeited, or should have the right to such other measures 
as the engineer of the road might deem necessary to insure the com- 
pletion of the work by the time and in the manner stipulated, and to 
deduct from the current and final estimates such sum or sums as may 
be necessary to defray the expense of such measures. //eld, that an 
express declaration of forfeiture was not necessary to entitle the con- 
tractor to take charge of the work in accordance with the direction of 
the engineer before the completion of the work. Maloney v. Malcolm, 45. 
Where an agreement contains several stipulations on both sides, some 
of them of such a character that the damages resulting from a breach 
thereof could be easily estimated, and others such that breaches of 
them would be attended with losses difficult to be estimated, the sum 
specified in the agreement to be paid for the breach of any stipulation 
will be construed to be a penalty and not liquidated damages. Hammer 
v. Breidenbach, 49. 


. A, the proprietor of a brewery, entered into a contract with B, by which 


it was agreed that B should be employed as foreman of said brewery; 
that he would guaranty “to furnish an excellent article of beer and 
lager beer :”’ that he would exert himself to sell said beer and lager 
beer to good customers, consult A, the proprietor, concerning all mat- 
ters of importance pertaining to the business and sale of the beer, and 
obtain his consent thereto; that he should receive a salary of one 
thousand dollars per year, payable at certain times; that he would be 
accountable for every damage which might result from his negligence 
or careless management. It was further stipulated as follows: ‘ Who- 
soever of the two contracting parties breaks this contract without sufii- 
cient cause, and which is contained in said contract, has to pay to the 
other party the sum of five hundred dollars in cash.” Held, that the 
sum thus stipulated to be paid should be construed to be a penalty, and 
not as liquidated damages; that the engagement of B to furnish an ex- 
cellent article of beer implied an obligation on the part of A to furnish 
him with such materials, and such a cellar or cave, as would be neces- 
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CONTRACTS AND AGREEMENTS—( Continued.) 


sary to the production of the desired quality of beer; that B would be 
justified in abandoning the contract if A should not fulfil these obliga- 
tions, or should furnish a cave in which it would be dangerous for B to 
go as required by the contract. Id. 


. An agreement to convey land by deed of general warranty amounts to 


an engagement that the party so agreeing has or will have an indefea- 
sible title ; the vendor in such case must be able to convey such a title, 
otherwise he can not maintain an action for the specific performance of 
the contract. Luckett v. Williamson, 54. 


. The courts will not, it seems, compel a purchaser to take a title, where 


the point on which it depends is too doubtful to be settled without liti- 
gation, or where the purchase would expose him to the hazard of such 
proceedings. Jd. 


. Where the vendor has not substantially the whole interest he has con- 


tracted to sell, he can not enforce the contract against the purchaser, 
and yet the purchaser can insist on having all the vendor can convey, 
with compensation for the difference. Jd. 


. Were a contractor builds a house on a lot for the owner thereof, the 


latter is not debarred of an action against the former to recover dam- 
ages for a noncompliance with the contract on the ground that he had 
accepted such house from the contractor, whether cognizant or not of 
such noncompliance at the time of the acceptance. Stewart v. Fulton, 59. 
Where a contract is by parol, it is the province of the jury to ascertain 
its terms; the determination of the legal effect of such contract, when 
its terms and their meaning are ascertained and fixed by the jury, it is 
for the court. Judge v. Leclaire, 127. 

Where a contract is by parol, it is for the jury to determine as a ques- 
tion of fact the terms used and their meaning, if obscure, or equivocal, 
or susceptible of explanation from extrinsic evidence; the effect of such 
agreement, when its terms are given and their meaning fixed, is a 
question of law for the court. Belt v. Goode, 128. 

An instrument in writing purporting to be a present transfer of personal 
property operates, prima facie, as a complete transfer thereof from the 
day of its date. Caldwell v. Garner, 131. 

Where, from want of compliance with the terms of a written contract or 
from the fact that its terms have been varied by parol, an action can 
not be maintained on it, the whole matter is thrown into parol, and the 
written contract is of no avail except as bearing upon the measure of 
damages and other like matters. Boyd v. Camp, 163. 

Where a written contract not under seal is executed by an agent, it is 
not indispensable, in order to bind the principal, that it should be ex- 
ecuted in the name and as the act of the principal; it will be sufficient 
if, upon the whole instrument, it can be gathered, from the terms 
thereof, that the party describes himself and acts as agent, and intends 
thereby to bind the principal and not to bind himself. Smith v. Aler- 
ander, 193. 


. The addition to the name signed to a contract of the official character 


of the person so signing is such an indication of the representative 













































608 





















































16. 


17. 


18. 
19. 


20. 
21. 


INDEX. 


CONTRACTS AND AGREEMENTS—( Continued. ) 


character of such signer as will warrant a resort to parol evidence to 
prove extrinsic circumstances, such as to whom the consideration 
passed and credit was given, the agent’s authority, &c.—by which the 
respective liability of the principal and agent may be determined. J, 
A and B entered into an agreement in the following form: “ Know all 
men by these presents, that I, A, have this, the 12th day of Febru. 
ary, 1857, sold to B the farm on which I reside in Meramec township, 
St. Louis county, state of Missouri, containing one thousand acres, 
more or less, bounded, &c., &c., for the sum of thirty dollars per acre, 
one third in cash, and the balance in five equal annual payments, bear- 
ing six per cent. per annum. I hereby acknowledge the receipt of five 
dollars in part payment of the same. The first payment to be made on 
the first day of January, 1858, when possession is to be given. As wit. 
ness our hands and seals the day and date above mentioned. [Signed] 
A, B.” The tract of land described contained by survey 1,098 82-100 
acres. He/ld—in a suit instituted by A against B to recover the third 
of the purchase money payable in cash, in which he claimed the sum 
of $10,983.20, at the rate of thirty dollars per acre for the whole num- 
ber of acres—that the tract embraced in the agreement was sold for the 
aggregate amount of $30,000, and not at the rate of thirty dollars per 
acre. Bozley v. Stevens, 201. 

Where at a sheriffs sale under a decree of partition, C, one of the par. 
ties to the partition suit, became a purchaser, and agreed by parol with 
A, another of the parties to said suit, who was entitled to the greater 
portion of the proceeds of said sale, “that said A, (who was in posses- 
sion of the premises sold), should keep the place upon a price to be 
afterwards agreed upon. Held, that this at furthest was only an agree- 
ment to sell upon terms to be afterwards settled, and therefore incapable 
of specific enforcement; nor, on account of the indefiniteness of its 
terms, can it be interpreted as a release by A of his claim to the pro- 
ceeds of the partition sale. Wiley v. Robert, 212. 

Such agreement is also within the statute of frauds. Id. 

Where one man at the request of another performs beneficial services 
for him, unless it is agreed, or it can be so inferred from the circum- 
stances that the services were to be rendered without compensation, 
the law, in the absence of any express contract, will imply a promise 
on the part of him for whom the services were rendered to pay for them 
what they are reasonably worth. Dougherty v. Whitehead, 255. 
Principal bound by the acts of his agent. Jd. 

No consideration need pass directly between the obligee in a bond and 
the surety. The consideration which supports the principal’s contract 
will support that of the surety. Notwithstanding the promise of the 
surety may appear to be founded on a past or executed consideration, 
he may nevertheless be liable ; for the consideration may have moved 
at the instance or request of the surety, and if so, the promise is not a 
naked one, but is coupled with the precedent request, and the subse- 
quent undertaking will be valid and binding upon him, and such re- 
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CONTRACTS AND AGREEMENTS—( Continued.) 


quest may be inferred from the circumstances and the nature of the 
transaction. Robertson v. Findley, 384. 

Where M. and S. had put to livery a horse which was entrusted to 
them by C. for the purpose of trial before purchasing, and the credit 
was given to M. and S., a subsequent verbal promise of C. to pay for 
the keeping to the livery-man will be within the Statute of Frauds 
and void. Deegan v. Conzelman, 424. 

The debt of a third person to the payee is a sufficient consideration for 
the promise of the maker of a note. Brainard v. Capelle, 428. 

Where the partners had, prior to the dissolution, agreed with the holder 
of the note of the firm, that it should be renewed upon part payment 
at maturity, and a new note given for the balance, such agreement 
will be an authority to one of the partners, after the dissolution, to 
give a new note in the firm name in renewal, and the termination of 
the partnership is not a revocation of such authority. Richardson v. 
Moies, 480. 


. A promise by A to B upon a consideration moving from B to A, to pay 


C, a debt of B to C will not authorize an action by C against A, there 
being no privity of contract. Page v. Becker, 466. 

A purchased land of B, and agreed to pay off the note which B had 
given, and secured by a mortgage upon the land. The note not having 
been paid by A or B to the holder of the encumbrance, C paid and 
took up the note from the holder, and sued A upon his promise made 
to B. Held, that he could not recover for want of privity, and for 
want of consideration. Jd. 

When work is done for another, although not in accordance with the 
contract therefor, yet if the work be accepted the doer thereof is en- 
titled to recover for the value of the work so done. (Somers v. Alls- 
man, 7 Mo. 530, cited and approved.) Dutro v. Walter, 516. 


. If a contract is set up in a petition which is good at common law, the 


defence that it is not in writing, as required by the statute of frauds, 
&c., must be pleaded by him who would avoid it, and if not so pleaded, 
it is waived. Gardner v. Armstrong, 535. 

. The difference between the sum bid at an auction sale of land and that 
bid at a re-sale is a proper criterion of the damages sustained by the 
refusal of the purchaser to comply with his bid. Id. 


CONFLICT OF LAWS. 


1 


See WILLS. 


. The question whether after-acquired real estate passes by a will is to 
be determined by the law of the place where such property is situate ; 
so also the forms and solemnities required to give the will its due at- 
testation and effect. Applegate v. Smith, 166. 


2. Where a will, executed in Kentucky according to the law of Missouri, 


is recorded in the former state, and an authenticated copy of such 
record is recorded in the proper county in this state, a copy of this last 
record furnishes conclusive proof of the will. Jd. 
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CONFLICT OF LAWS—( Continued.) 
3. By a will executed in Kentucky a testator devised to his wife his whole 


estate, real, personal and mixed, ‘ wherever situate.” 
of the will, the testator acquired land in Missouri. 





After the date 
Held, that the 


title to said land passed to the widow under the will; that such a title 
would not be divested by a deed of election executed by such widow 
declaring, that, in case it should be determined that her husband died 
intestate as to said land, she elected to take one half thereof subject to 


debts. Jd. 


CONSTITUTION. 


1 


9 


oo 


6. 


. The stay law of March 7, 1861, is unconstitutional in its application to 


executions issued upon judgments rendered previous to the passage of 


said act. Stevens v. Andrews, 205. 


. In proceedings under the amended charter of the city of St. Louis, of 


February 23, 1853 (Rev. Ord. 1856, p. 157), the city is made primarily 
liable for only the damages assessed on account of the benefit that will 
result from the improvement to the public generally, and the city can 
not be held primarily so liable for the amount of benefits assessed 


against individuals. Shaffner v. City of St. Louis, 264. 
. Proceedings under such statute to deprive an individual of his property 


without his consent should be conducted in strict conformity to the re- 
quirements of the act which authorizes them, and if not so conducted 


they are null and void. Jd. 


. As to the constitutional validity of the act authorizing the City of St. 


Joseph to improve streets at the expense of adjoining property owners, 
see Sess. Acts, 1856-7, p. 249. City of St. Joseph v. O’ Donoghue, 345. 


v. Scade, 80 Mo. 600, affirmed.) Foster v. Kirby, 496. 


. Juries in all courts of record must consist of twelve persons. (Vaughn 


An emancipation of a slave under the twenty-third section of “A law 


respecting slaves” (R. C. 1825, p. 744)—the emanciration being made 
conditional upon the choice of the slave to emigrate to Liberia—is valid 
although said law made no effectual provision to obtain security from 
the person emancipating, in accordance with the requirements of the 
fourth clause of the twenty-sixth section of the third article of the con- 


stitution. Milton (of color) v. McKarney, 175. 


CONVEYANCES. 


1. To constitute a conveyance, there must be sufficient words showing an 


intention to grant an estate. McKinney v. Settles, 541. 


2. A became the purchaser of land at a sheriff’s sale and paid the purchase 
money, but before the deed was executed he died. The deed should be 


made to the heirs of A. Swink v. Thompson, 336. 


3. In a petition for a reformation of a deed, the petitioner in his petition 
claiming to have purchased the north-east quarter of a quarter section, 
and that by mistake the deed recited the conveyance of the north-west 
quarter of the quarter section of land, the case was not one for a jury— 
the fact of the case being undisputed in proof. Gray v. Hornbeck, 400. 


4. A trust created and declared in conformity to the requirements of the 
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CONVEYANCES—( Continued.) 


5 


6. 


7 


8. 


9 


10. 


11 


statute of frauds will be enforced, notwithstanding the consideration is 
voluntary. If, however, the transaction remains executory and incom- 
plete, an enforceable trust will not be held to be created. ‘The equita- 
ble interest must be completely parted with. Lane v. Ewing, 75. 
. A trust need not be created by writing, although, when it relates to real 
estate, it must be proved by writing. Jd. 
A complete divestiture of equitable title may be produced by a clear 
and unambiguous declaration of a trust, although a further disposition 
of the legal title is still in contemplation. /d. 
. Where an assignment provides for the payment of the debts of certain 
designated creditors, conveying effects insufficient to pay such preferred 
debts, it will not be held to bring creditors unnamed and unprovided 
for ‘within the provisions of the assignment” by the following pro- 
vision: ‘ When all said debts are paid in full, then hold the residue for 
the benefit of all my creditors, to be apportioned pro rata among them 
by the said trustee, and the remainder, if any, shall be paid to the party 
of the first part.” Many v. Logan, 91. 
A provision in the contract giving dowry to the wife, and conferring on 
her the right of renouncing and taking back every thing she brought 
into it, will have no effect as against creditors unless it has been record- 
ed. State, to use of Morrison’s Adm’r v. St. Gemme’s Adm’r, 231. 


9. Under the fifth section of the act concerning marriage contracts, ap- 


proved December 22, 1824 (R. C. 1825, p. 526), all contracts of mar- 

riage, as well those entered into before as after the passage of the act, 

had to be recorded in the county where the property to be affected was 
situate, in order to be of any binding effect, except as between the par- 

ties thereto and such as had actual notice thereof. Jd. 230. 

Marriage contracts entered into before Louisiana became a part of the 

United States were within the purview of said marriage act, and had 

to be recorded in order to be binding on any strangers. (19 Mo. 446, 

affirmed.) Jd. 

. The fact that one of the parties to a marriage contract died before the 
passage of said act of 1824, does not dispense with the obligation to place 
the contract upon the record to give it any binding effect as against 
third persons. /d. 


2. An omission to record such contracts did not affect its binding force 


upon the parties thereto, while it might deprive them of many of its 
intended benefits. Id. 

. Although a patent issued to a person not in existence is a nullity, yet a 
patent to a person under an assumed name is not void; if such person 
should, under such assumed name, transfer the land to a purchaser, the 
title would enure to the latter. Thomas v. Wyatt, 188. 


CORPORATIONS, MUNICIPAL. 


1 


. In a proceeding to widen a street, as provided in the act incorporating 
the City of Lexington (Acts 1844-5, p. 162, § 12), the fact that the mayor 
is the owner of a lot on the street sought to be widened, does not dis- 
qualify him from the performance of the duties assigned to him as 
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CORPORATIONS, MUNICIPAL—( Continued. ) 




















presiding judge of the mayor’s court before which the proceeding is 
held. City of Lexington v. Long, 369. 

2. All the owners of lots on a street sought to be widened are not required 
to join in appeal from the mayor’s court, whether they acquiesce in the 
verdict of the jury or not. The charter allows any person interested, 
who considers himself aggrieved by the verdict, to appeal. Jd. 

3. The question for the jury to determine in a proceeding to widen a street 
is, what damage the person whose lot is taken would sustain by the 
proposed alteration of the street; and the amount of benefit to lot own- 
ers on the other side of the street should not be taken into considera- 
tion in assessing such damage to the person, a part or whole of whose 
lot is taken. Id. 

4. In proceedings under the amended charter of the city of St. Louis, of 
February 23, 1853 (Rev. Ord. 1856, p. 1857), the city is made prima- 
rily liable for only the damages assessed on account of the benefit that 
will result from the improvement to the public generally, and the city 
can not be held primarily so liable for the amount of benefits assessed 
against individuals. Shaffner v. City of St. Louis, 264. 

5. Proceedings under such statute to deprive an individual of his property 
without his consent should be conducted in strict conformity to the re- 
quirements of the act which authorizes them, and if not so conducted 
they are null and void. Jd. 

6. As to the constitutional validity of the act authorizing the City of St. 
Joseph to improve streets at the expense of adjoining property owners, 
see Sess. Acts 1856-7, p. 249. City of St. Joseph v. O’ Donoghue, 345. 


CORPORATIONS. 






















See Practice. RarLroaps. 

1. Under the statute (R. C. 1855, p. 376, § 2), process may be served on a 
railroad company in any county where there is any office or place of 
business of the company, although the president or chief officer may 
not be found in the county or reside therein. Dixon vy. Hannibal § St. 
Joseph Railroad Co., 409. 

2. Certain persons entered into an agreement in the following form: “We, 
the subscribers, bind and obligate ourselves to subscribe to the capital 
stock of the North Missouri Railroad Company the sums set opposite 
our names, one half the amount to be paid in six months, and one half 
in twelve months from this date, on condition that a depot is located on 
the lands of John F. Diggs, which adjoins High Hill. This subscrip- 
tion is made to comply with the terms on which the directors of said 
company have made the location of a depot on said Diggs’ land.” Held, 
that this was a subscription in present’, and not a mere ayreement to 
subscribe in future; that the subscription became absolute upon the 
location of the depot at the designated place. North Missouri Railroad 
Co. v. Miller, 19. 


COSTS. 







1. Where the prosecution of an indictment is dismissed, on motion of the 
circuit attorney, at the costs of the defendant, an attorney’s fee of four 
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COSTS—( Continued.) 


dollars is not properly taxable, under the general law, against the de- 
fendant as costs. State v. Beard, 34. 


2. The adjudging of costs under sec. 12, Rev. Code 1855, p. 448, when the 


plaintiff’s demand is reduced by proof of payments below the jurisdic- 
tion of the court, is not subject to any inflexible rule, and must be left 
to the discretion of the court. Johnson v. Devlin, 427. 


COURTS. 
See JURISDICTION. JUSTICES’ Courts. ADMINISTRATION. WILLs. 


co 


ou 


PRACTICE. 


Where a county court has jurisdiction of the subject matter, and its 
judgment is only erroneous, such judgment can not be overturned in a 
collateral proceeding. State, to use of Morrison’s Adm’r v. St. Gemme’s 
Adm’r, v. 230. 


. Under the statute which requires the clerk to affix his official seal to all 


process issued by him, and, “‘if none be provided, then his private seal” 
(R. C. 1855, p. 838, § 21), the sealing with his private seal need not be 
done by an impression in wax or other tenacious substance. A mere 
scroll affixed to the end of the name is sufficient. Swink vy. T’homp- 
son, 336. 


. The disbursements made by a guardian out of the estate are to be ascer- 


tained by the court, and if in rendering his account a balance should 
appear in his favor, by reason of moneys voluntarily expended, ex- 
ceeding in amount the ward’s estate, such settlement can not have the 
effect of a judgment against the ward; nor would such settlement be 
any evidence of indebtedness. Wyatt v. Woods, 351. 


. In a suit under the Mechanics’ Lien Act, (R. C. p. 1067,) the lien must 


be filed within ninety days after the work and labor done, or mate- 
rials furnished ; and if the lien be not filed within the time prescribed, 
the St. Louis land court has no jurisdiction to enter up a general judg- 
ment for the value of the work and materials against the person con- 
tracting therefor. Stebed v. Stock, 456. 


. Although a party suing upon a mechanic’s lien in the St. Louis land 


court fail to prove the facts which authorize a special execution, he will 
be entitled to a judgment for his debt. (Patrick v. Abeles, 27 Mo. 184, 
affirmed.) Mulloy v. Lawrence, 583. 


CRIMES AND PUNISHMENTS. 


1. A horse race is not a gambling device within the meaning of the seven- 


teenth section of the eighth article of the “Act concerning crimes and 
punishments.” (R.C. 1855, p. 627, § 17.) State v. Hayden, 35, 


2. Malice, in its legal sense, means a wrongful act done intentionally, with- 


out just cause or excuse. State v. Schoenwald, 147. 


3. In the trial of a person indicted for murder, the court may, by suitable 


instructions, if the evidence will warrant it, direct the jury that the 
case, as made out by the evidence, is one of murder in the first degree, 
and, if the evidence is believed, will not warrant a verdict for murder 
in the second degree, or for any of the degrees of manslaughter; such 
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CRIMES AND PUNISHMENTS—( Continued.) 


an instruction is no invasion of the province of the jury, nor can it be 
regarded as a comment on the evidence. Jd. 

4. The defendant ina trial for murder should be present in person through- 
out the trial, and his presence should appear from the record; an entry 
of the proceedings on the second day of the trial in the following form: 
“‘Now again come as well the parties aforesaid as also the jurors,” &e., j 
sufficiently shows the presence of the defendant. Jd. 

. Under the statute (R. C, 1855, p. 645, § 37), the owner of a slave can 
not be made liable for the loss of property belonging to plaintiff, where 
the offence charged against the slave was the burning of the barn in 
which the property of the plaintiff was at the time. (Affirming Strat- 
ton v. Harriman, 24 Mo. 824.) Armstrong v. Marmaduke, 327. 

6. As to the minimum of punishment for burglary and larceny under the 
statute, see R. C. 1855, p. 574, § 19. State v. Watson, 361. 

7. To justify a homicide, the defendant must have reasonable cause to 
apprehend immediate danger. It is not sufficient that he may think so. 
Good grounds for such apprehension must be made to appear to the 
jury. State v. O’ Connor, 389. 

8. In an indictment under the statute (R. C. 1855, p. 582, § 51,) the false 
pretences by means of which the property was obtained must be falsi- 
fied by distinct and specific averments, as in an assignment of perjury. 
State v. Peacock, 4138. 

9. Each sale of intoxicating liquor without a license constitutes a distinct 
and separate offence against the state; different and distinct offences 
may be committed by selling to the same persons at different times. 
State v. Small, 197. 

10. Time is not material in the statement of the offence ; a sale on one day 
may be alleged and the proof may be of a‘sale on another. qd. 

11. To sustain a plea of former conviction, the burden of proof is devolved 
upon the defendant to show that the offence charged is the same of 
which he was formerly convicted; it would not be sufficient to show 
that the testimony adduced was the same as that introduced on the 
former trial, where such testimony showed several distinct and sepa- 
rate offences. Jd. 


or 





D 


DAMAGES. 

1. Where an agreement contains several stipulations on both sides, some 
of them of such a character that the damages resulting from a breach 
thereof could be easily estimated, and others such that breaches of them 
would be attended with losses difficult to be estimated, the sum speci- 
fied in the agreement to be paid for the breach of any stipulation will 
be construed to be a penalty and not liquidated damages. Hummer v. 
Breidenbach, 49. 

2. A, the proprietor of a brewery, entered into a contract with B, by 
which it was agreed that B should be employed as foreman of said 

brewery; that he would guaranty “to furnish an excellent article of 
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DAMAGES—( Continued. ) 





beer and lager beer;” that he would exert himself to sell said beer and 
lager beer to good customers; consult A, the proprietor, concerning all 
matters of importance pertaining to the business and the sale of the 
beer, and obtain his consent thereto; that he should receive a salary of 
one thousand dollars per year, payable at certain times; that he would 
be accountable for every damage which might result from his negli- 
gence or careless management. It was further stipulated as follows: 
““ Whosoever of the two contracting parties breaks this contract with- 
out sufficient cause, and which is contained in said contract, has to pay 
to the other party the sum of five hundred dollars in cash.” eld, that 
the sum thus stipulated to be paid should be construed to be a penalty 
and not as liquidated damages; that the engagement of B to furnish an 
excellent article of beer implied an obligation on the part of A to furnish 
him with such materials and such a cellar or cave as would be neces- 
sary to the production of the desired quality of beer; that B would be 
justified in abandoning the contract if A should not fulfil these obliga- 
tions, or should furnish a cave in which it would be dangerous for B to 
go as required by the contract. /d. 

. In a suit against the securities as an administrator’s bond for a failure 
of the administrator to pay over a balance found due on settlement, 
one of the securities resisted successfully on the ground that the settle- 
ment was a nullity ; held, that the plaintiff was entitled, as against the 
other defendants against whom a judgment by default had been ren- 
dered, to nominal damages only. State, to use Mueller, v. Reinhardt, 95. 
. In an action to recover damages for an assault and battery, where the 
petition is general, containing no allegation of any special damage, the 
plaintiff may give evidence of any damages naturally and necessarily 
resulting from the act complained of; where the damage is consequen- 
tial, it must be specially set forth in the petition. The plaintiff could 
not recover a doctor’s bill, incurred in consequence of the battery, 
unless such resulting damages were specially set forth. O’Leary v. 
Rowan, 117. 

. A, on the 22d August, 1850, executed his non-negotiable promissory 
note to B, for one hundred and six dollars, payable six months after 
date. B, on the 25th of August, 1850, assigned said note to C by the 
following endorsement: “ For value received, I assign the within note 
to C. [Signed] B.” The consideration of the assignment was a horse 
of the value of eighty dollars. At the date of the assignment A was, 
and since has been, insolvent. Held, that the measure of damages in a 
suit by the assignee against the assignor is the consideration paid for 
the assignment, with interest from the date of the assignment; that the 
maker being insolvent at the date of the assignment, the cause of ac- 
tion accrued against the assignor from that date; that such cause of 
action would be barred by limitation in five years. Whisler v. Bragg, 
124. 

. Where, from want of compliance with the terms of a written contract, 
or from the fact that its terms have been varied by parol, an action can 
not be maintained on it, the whole matter is thrown into parol, and the 
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DAMAGES—( Continued. ) 


~I 


10. 


it. 


18. 


written contract is of no avail except as bearing upon the measure of 
damages and other like matters. Boyd v. Camp, 163. 


. Plaintiff went on board a steamboat on the Mississippi river at one of 


her intermediate landings, and while transacting business with the boat 
was taken off to a landing below, against his remonstrance. Held, that 
the plaintiff is entitled to damages amounting to the reasonable value 
of the time lost and expense incurred in being taken to and returning 
from the place at which he was landed ; and that if the master of the 
boat could have caused him to be landed at any point easy of access 
between the place he was taken off and where he was finally landed, 
but maliciously or wantonly and wrongfully refused so to do, plain- 
tiff is entitled to such further damages as would be reasonable punish- 
ment for such malicious conduct. Stoneseifer v. Sheble, 243. 


. In proceedings under the amended charter of the city of St. Louis, of 


February 23, 1853, (Rev. Ord. 1856, p. 157,) the city is made primarily 
liable for only the damages assessed on account of the benefit that will 
result from the improvement to the public generally, and the city can 
not be held primarily so liable for the amount of benefits assessed 
against individuals. Shajfner v. City of St. Louis, 264. 


. In an action under the statute, (R. C. 1855, p. 649, § 5,) a petition 


which neither avers negligence or misfeasance, nor states facts which 
would render such an averment unnecessary, is deficient. The ground 
of liability should be distinctly stated. The place where the accident 
occurred should be stated. Quick v. Han. § St. Jo. Railroad Co., 399. 
A sued B for damages to his house in excavating his lot in such manner 
that the bank fell and injured the wall of A’s house. In such case an 
instruction that if defendant managed his excavating so carelessly that 
thereby he contributed to the injury of plaintiff, is erroneous. Smith 
v. Hardesty, 411. 

The difference between the sum bid at an auction sale of land and that 
bid at a re-sale is a proper criterion of the damages sustained by the 
refusal of the purchaser to comply with his bid. Gardener v. Arm- 
strong, 535. 


. Where suit is brought for the wrongful taking or detention of goods, 


the value of the goods at the time of caption, with the interest thereon 
up to the time of trial, is the measure of damages ; and it was erro- 
neous to instruct the jury, that the value of the goods in the retail 
market, with interest, was the measure of damages. State, to use §c. v. 
Smith, 566. 

A rented the premises in question from the owners, and sold his inter- 
est in them to plaintiff, the agent of owners recognizing plaintiff as their 
tenant previous to the time defendant entered the premises. Held, that 
plaintiff was entitled to possession at the time defendant entered, and 
if defendant, during the time he was in possession, injured said prem- 
ises so as to render them untenantable, then plaintiff is entitled to re- 
cover in action of trespass what it would cost to repair said injuries. 
Burt v. Warne, 296. 
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DAMAGES—( Continued.) 


14. Where the widow renounces the provisions of her husband’s will, and 





elects to take her dower, and thereby diminishes the value of the pro- 
perty of one of the devisees, whether said devisee is entitled to com- 
pensation for the injury thus occasioned. (Quere.) Snead v. Shreve, 416. 
. Under the “ Act for the better security of life, property and character,” 
(R. C. 1855, p. 647,) where the person killed left minor children, if the 
husband or wife of the deceased fail to sue within six months after 
the death, the right of action of the wife or husband is barred. If 
there be no minor children, the suit may be brought by the husband or 
wife within one year. Coover v. Moore § Walker, 574. 


16. It appears that the sum to be forfeited is not intended as a penalty, but 


as compensatory damages liquidated by the statute. Jd. 


DEDICATION. 
1. On the 29th August, 1835, H. dedicated to public use the lot in contro- 


versy by filing a plat in the office of clerk of the circuit court in Calla- 
way county, on which plat this lot was marked ‘“ Market Square,” 
under the statute (R. C. 1825, p. 762.) On the 26th November, 1844, 
H. and his wife deeded the lot in controversy to the defendants. eld, 
that the statute of limitations runs against municipal corporations, and 
other authorities established to manage the affairs of the state, as 
against individuals ; and that the right of the public in property dedi- 
cated to public use may be lost by an adverse possession for ten years. 
Callaway County v. Nolley, 393. 


2. The fact that during Spanish times a crucifix or “ calvary”? was erected 


on a lot in the village of St. Louis, that annual processions were made 
to said calvary and ceremonies performed there, that the same was 
frequented for purposes of devotion until after the change of govern- 
ment, that the person on whose lot said calvary was erected was direct- 
ed to remove a fence which obstructed the passage of the people thereto 
for purposes of devotion, would not warrant the conclusion that said lot 
was dedicated to the church, no usage or custom of the Spanish govern- 
ment authorizing a dedication in that form being shown. St. Louis 
Public Schools v. Erskine, 110. 


DEPOSITIONS. 


See Practice, Civin. Practice CRIMINAL. 


1. The rule requiring depositions taken in another cause to be filed before 


they are read, may be dispensed with when the ends of justice require 
it. When the evidence would operate as a surprise, the rule should 
not be suspended, except on terms which would not work injustice ; 
but if the evidence is merely cumulative and will not surprise, the rule 
may be dispensed with. Cabanné v. Walker, 274. 


2. The statement of a witness resident in the county, in his deposition 


taken four months before the trial, that he expected to leave for Texas, 
and the return of a subpeena “not found,” does not show that the wit- 
ness is beyond the jurisdiction of the court, so as to authorize the read- 
ing of the deposition. Wetherell v. Patterson, 458. 
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DEPOSITIONS—( Continued.) 
3. Objections to depositions must be presented to the court in which the 
case is tried, or they will not be noticed by the supreme court. Dutro 
v. Walter, 516. 


DIVORCE. 


1. Where the separation of a wife from her husband is with the consent of 
the latter, he is not entitled to a divorce on the ground of desertion and 
absence on the part of the wife. Simpson v. Simpson, 24. 

2. Where a husband, without a good cause, abandons his wife and refuses 
and neglects to maintain and provide for her, an annual allowance may 
be decreed in favor of the wife and children. /d. 

DOWER. 
See HusBpanp anp WIFE. 

1. The provisions in the territorial laws, January 21, 1815 (Terr. Laws, 
vol. 1, p. 418), relating to the assignment of dower and the carrying 
out of marriage contracts, were omitted in the revision of 1825. State, 
to use of Morrison’s Adm’r, v. St. Gemme’s Adm’r, 230. 

2 In the revision of 1825, the only provision for setting apart the widow’s 
dower in slaves was contained in the sixty-fifth section of the adminis- 
tration act, relating to distribution. (R.C. 1825, p.—.) dd. 

8. Where the widow renounces the provisions of her husband’s will, and 
elects to take her dower, and thereby diminishes the value of the prop- 
erty of one of the devisees, whether said devisee is entitled to compen- 
sation for the injury thus occasioned. (Quere.) Snead vy. Shreve, 416. 


DRAM SHOPS. 
See INDICTMENTS. PRACTICE, CRIMINAL. 


1. Each sale of intoxicating liquor without a license constitutes a distinct 
and separate offence against the state; different and distinct offences 
may be committed by seliing to the same persons at different times. 
State v. Small, 197. 

2. Time is not material in the statement of the offence ; a sale on one day 
may be alleged and the proof may be of a sale on another. Jd. 

3. To sustain a plea of former conviction, the burden of proof is devolved 
upon the defendant to show that the offence charged is the same which 
he was formerly convicted ; it would not be sufficient to show that the 
testimony adduced was the same as that introduced on the former trial, 
where such testimony showed several distinct and separate offences. Jd. 


K 


EJECTM NT. 
See Lanp anp Lanp TiTLes. CONVEYANCES. 
1. Although a patent issued to a person not in existence is a nullity, yeta 
a patent to a person under an assumed name is not void ; if such person 
should, under such assumed name, transfer the land to a purchaser, 
the title would enure to the latter. Thomas v. Wyatt, 188. 
2. The evidence taken before the board of commissioners organized under 
the act of Congress of July 9, 1832, (4 U. S. Stat. 565,) can not be ad- 
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EJECTMENT—( Continued.) 


mitted in evidence in another suit, in proof of the inhabitation, cultiva- 
tion or possession necessary to show a confirmation under the act of 
1812. Cabanné v. Walker, 275. 


. The act of Congress of July 4, 1836, only gives title from its date, and 


does not operate retrospectively, and give title from the passage of the 
act of July 27, 1832, organizing the board of commissioners. Id. 


. By the act of Congress of January 27, 1831, the United States relin- 


quished all their right, title and interest in the lands reserved for 
schouls by the act of 1812. Zd. 


. A certificate of confirmation by the first board of commissioners vested 


title only in the party in whose name the certificate issued ; but where 
the confirmee had, previously to the issuing of the certificate, made a 
deed for part of the land, retaining a mortgage to secure the payment 
of the purchase money, and, after the issuing of the certificate, upon 
the margin of the original deed and archive acknowledged to have re- 
ceived full satisfaction and payment of the mortgage, such acknow- 
ledgment was equivalent to a re-execution of the deed as of that date, 
and vested the title acquired by the confirmation in the purchaser. 
Leitensdorfer v. Goebel, 474. 


. The fact that during Spanish times a crucifix or “calvary” was erected 


on a lot in the village of St. Louis, that annual processions were made 
to said calvary and ceremonies performed there, that the same was 
frequented for purposes of devotion until after the change of govern- 
ment, that the person on whose lot said calvary was erected was 
directed to remove a fence which obstructed the passage of the people 
thereto for purposes of devotion, would not warrant the conclusion that 
said lot was dedicated to the church, no usage or custom of the Spanish 
government authorizing a dedication in that form being shown. S&S. 
Louis Public Schools v. Erskine, 110. 


. The map of the village of St. Louis made by Auguste Chouteau, one of 


the reputed founders of said village, about the period of said founding, 
in 1764, and placed by him in the office of the United States recorder 
of land titles in the year 1825, having been regarded as a public paper 
for a long period and inventoried as such, is admissible in evidence to 
show the plan upon which the town was laid out. Jd. 


. In an action under the statute which prescribes the mode of proceeding 


in quieting title, (R. C. 1855, p. 1241, § 62-3,) actual notice is required 
in order to give the court jurisdiction; notice by publication to a non- 
resident is not sufficient. Grant v. King, 312. 


. In order to institute proceedings under the statute (R. C. 1855, p. 1241, 


§ 62), the petitioner should be in actual possession of the premises. 
The object of this proceeding is not for the purpose of settling the title 
to the premises in the first instance, but is only preliminary to an action 
which the defendant or adverse claimant may be ordered to bring for 
that purpose. Von Phul vy. Penn, 383. 
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3. 


INDEX. 


EQUITY. 
See Specitric PERFORMANCE, 1, 2, 38, 4. Practice. Sates. 


1. An actual possession of land is not necessary to enable a tenant in com- 


mon to maintain an action for a partition against his co-tenant; to de- 
feat such action there must be an ouster by such co-tenant. Rozier y. 
Griffith, 171. 


2. Where the determination of equitable rights is sought, the rule that 


prevents the maintenance of an action at law for partition by one tenant 
in common against an alleged co-tenant, who claims to hold adversely, 
is inapplicable; the proceedings in such case will not be suspended 
short of rendering complete justice between the parties. Jd. 

Courts of equity can enforce trusts between tenants in common and at 
the same time make partition and take an account for the rents and 
improvements or moneys paid for the common benefit; where one 
joint owner appears to have received more than his share of the estate, 
a court of equity will direct an account, and will not confine its relief to 
partition. Jd. 


ERROR. 
See Practice, Civit. Practice, CRIMINAL. 
i. 


At law, a judgment which is irregular as to one of several defendants 
for want of due service of process upon him, is irregular as to all, and 
will be set aside. (Smith’s administrator v. Rollins, 25 Mo. 410, 
affirmed.) Pomeroy v. Betts, 419. 


. Where the appellant fails to file the transcript of the record within the 


time limited by statute, and the appellee produces such transcript, the 
judgment will be affirmed unless good cause to the contrary be shown. 
Boggs v. America Insurance Co., 499. 


. What will be good cause must depend upon the facts presented in each 


case, Within the discretion of the court. Jd. 


. When a party has been summoned as a witness, in accordance with 


Rev. Stat. 1855, p. 1577, and fails to attend, it is no error to strike out 
his pleading, and to enter judgment against him. Haskell v. Sullivan, 
435. 


. The supreme court will not entertain a motion in arrest of the judgment 


of the inferior court. Jd. 


. Where the instructions given fully state the law applicable to the facts 


of the case, the refusal of other instructions asked will not be error 
although such instructions be correct. (Bay v. Sullivan, 30 Mo. 191, 
affirmed.) Gonsollis v. Gearhart, 585. 


. Instructions calculated to mislead, by reason of being equivocal or am- 


biguous, are erroneous. Belt v. Goode, 128. 


. It is unusual for the court to point out a particular witness and tell the 


jury to disregard his testimony, if they think he has testified falsely in 
one particular; and when this is done and all instructions upon the de- 
fence which the witness’ testimony tends to establish are refused, it is 
clearly erroneous and a good ground for reversal. State v. Stout, 406. 


. It is error for a court to instruct a jury upon a state of facts which 


there is no evidence in the cause to sustain. Atkins v. Nicholson, 488. 











EVIDENCE. 





See WITNESSES. 


L 


Where the existence of a judgment is at issue, it must be proved by the 
production of the record or an authenticated copy; where, however, 
the judgment itself is not at issue—as where the assignment of a judg- 
ment is proved to be the consideration of a sale of goods—the produc- 
tion of the record or an authenticated copy is not necessary. State, to 
use, §c. v. Scott, 121. 


. Under the statute (R. C. 1855, p. 728, § 2, 6), it is not necessary that the 


statute book offered in evidence should purport to be printed under the 
authority of the state or territory in order to be admitted in evidence: 
if it purports to contain the laws of the state or territory, it will be 
sufficient. Cummings v. Brown, 309. 


. The map of the village of St. Louis made by Auguste Chouteau, one of 


the reputed founders of said village, about the period of said founding, 
in 1764, and placed by him in the office of the United States recorder 
of land titles in the year 1825, having been regarded as a public paper 
for a long period and inventoried as such, is admissible in evidence to 
show the plan upon which the town was laid out. St. Louis Pub. Schools 
v. Erskine, 110. 


. The evidence taken before the board of commissioners organized under 


the act of Congress of July 9, 1832, (4 U. S. Stat. 565,) can not be ad- 
mitted in evidence in another suit, in proof of the inhabitation, cultiva- 
tion or possession necessary to show a confirmation under the act of 
1812. Cabanné v. Walker, 275. 


. The addition to the name signed to a contract of the official character 


of the person so signing, is such an indication of the representative char- 
acter of such signer as will warrant a resort to parol evidence to prove 
extrinsic circumstances, such as to whom the consideration passed and 
credit was given, the agent’s authority, &c.—by which the respective 
liability of the principal and agent may be determined. Smith v. Alex- 
ander, 198. 


. Where a contract is by parol, it is the province of the jury to ascertain 


its terms; the determination of the legal effect of such contract, when 
its terms and their meaning are ascertained and fixed by the jury, is 
for the court. Judge v. Leclaire, 127. 


. Where, from want of compliance with the terms of a written contract or 


from the fact that its terms have been varied by parol, an action can 
not be maintained on it, the whole matter is thrown into parol, and the 
written contract is of no avail except as bearing upon the measure of 
damages and other like matters. Boyd v. Camp, 163. 


. Declarations made by an agent after the expiration of his agency are 


not admissible in evidence as such; they could constitute no part of the 
res geste. Caldwell v. Garner, 181. 


. Declarations made by a grantor at the time of the execution of a deed 


of assignment are admissible in evidence as a part of the res geste, on 
an issue raised as to the validity of the deed on the ground of its hin- 
dering and delaying creditors. Potter v. McDowell, 62. 
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DENCE—( Continued. ) 


10. The evidence of an accomplice is admissible, yet his evidence should be 


received with great caution, particularly when uncorroborated. State 
v. Watson, 361. 


11. A letter, written by the defendant after his arrest and before trial, in 


12 


relation to confessions made by an accomplice, is admissible in evidence 
against him. /d. 

. Evidence of the general good character of the defendant, restricted to 
the trait of character in issue, is admissible in all criminal trials. State 
v. O'Connor, 389. 


EXECUTION. 


1 


See Sates. Practice. 

. A party to a judgment, who procures the issuance and levy of an exe- 
cution thereunder, derives no protection from such judgment in the 
matter of such levy, where the judgment is afterwards vacated for ir- 
regularity. Young v. Bireher, 136. 


. Where courts have a discretion in the setting aside of judgments, they 


may impose such conditions and restrictions as the circumstances will 
warrant. Id. 

. The liability of the sureties in the official bond of an officer for a failure 
on his part to pay over money collected by him under an execution, is 
not such a liability as will constitute them debtors of the plaintiff in 
such execution so as to subject them to garnishment process as debtors 
of the latter. Eddy v. Heath’s Garnishees, 141. 


4. The stay law of March 7, 1861, is unconstitutional in its application to 


executions issued upon judgments rendered previous to the passage of 
said act. Stevens v. Andrews, 205. 

. Where a sheriff’s sale under execution is made by him in the usual way 
and at the usual place, the sale will not be set aside because the sheriff 
did not give special notice to the plaintiff’s attorney of such sale, unless 
it appears that the sheriff promised to give such special notice and 
failed so to do. Meier v. Zelle, 331. 


6. Mere inadequacy of price is not sufficient ground for setting aside such 


sale where it has been conducted fairly and properly in all respects. 
Id 


7. The object of the statute (R. C. 1855, p. 248, § 82) in giving to the 


court the power to order the sale of perishable property, is to confide a 
power to be used for the benefit of both parties, and the sheriff to whom 
the order is issued is not under the control of either party, and they 
can not order such sale to be stopped. If the officer neglects to sell at 
the time ordered, he does it at his own peril. Oeters v. Aehile, 380. 


8. The doctrine concerning the effect of a plaintiff holding up an execution 


or stopping proceedings under it after levy, as regards other creditors, 
does not apply to proceedings under that section of the attachment 
act. Jd 


9. A became the purchaser of land at a sheriff’s sale and paid the purchase 





money, but before the deed was executed he died. The deed should be 
made to the heirs of A. Swink v. Thompson, 336. 











F 


FORCIBLE ENTRY AND DETAINER. 
See LANDLORD AND TENANT. POSSESSION. 


1. The possession of premises by a party under a mere permission to oc- 


cupy for an indefinite period, no rent being reserved, is not a tenancy 
from year to year; three months’ notice to quit is not necessary. Wil- 
liams v. Deriar, 13. : 


2. An action of forcible entry and detainer does not abate by the death of 


the defendant ; since it is an action for damages, and also for the pos- 
session of land, it should be continued against the heirs and the ad- 
ministrator ; if the heirs have no interest in the premises, they can dis- 
claim and the suit can proceed against the administrator. Brewington 
v. Stephens, 38. 


FRAUDULENT CONVEYANCES. 


co 


See Fraups. SALgEs. 


. To avoid a deed on the ground that it operates to hinder and delay the 


creditors of the grantor therein, it is not necessary to show that the 
act of the grantor therein is corruptly fraudulent; if the deed is volun- 
tary and hinders and delays creditors, it is fraudulent in law, irrespect- 
ive of the motives of the grantor. Potter v. McDowell, 62. 


. Where the invalidity of the deed, as being fraudulent and void as to 


creditors, rests upon extrinsic facts, it is a question, under proper in- 
structions, for the jury. Jd. 


. A deed of trust made te secure an indebtedness due from the grantor is 


not rendered void by the fact that time is given within which to exe- 
cute the trust, provided the time is not unreasonable; what is a rea- 
sonable time must depend upon the character of the property and the 
circumstances of the case. Id. 


. To make a voluntary deed fraudulent and void as to existing creditors, 


it is not necessary that the assignor should have been insolvent at the 
time of its execution. If a debtor is in embarrassed circumstances, 
and makes a voluntary conveyance, and is afterwards unable to meet 
his debts, owing at the time of the assignment, in the ordinary course 
prescribed by law for their collection, or is reduced to such a condition 
that an execution against him would be unavailing, such conveyance is 
void as to those debts, and the property conveyed is subject to their 
payment. Id. 


. Under the 8th section of the Statute of Fraudulent Conveyances, where 


the mortgagor or grantor in a deed of trust of personal property re- 
tains possession, it is sufficient that the deed be recorded in the county 
in which the mortgagor or grantor resides. Bevans v. Bolton, 437. 


. The removal of the grantor or mortgagor with the personal property to 


another county will not affect the title of the mortgagee or trustee, 
nor their right to the possession for the purpose of paying the debts 
secured by the deed. And as against creditors, residents of the same 
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FRAUDULENT CONVEYANCES—( Continued.) 


county with the grantor, it is not necessary that the deed be again re. 
corded in the county to which the mortgagor removes. Id. 


animes adem eee eee 


7. If the mortgage or deed of trust be not recorded, and the mortgagor re- 
tain possession of the personal property, the deed will be fraudulent 
as to the creditors of the mortgagor, although they have actual notice 
of the execution of such deed. Jd. 


8. A deed of trust or mortgage of personal property may be void in part 
and valid in part, under Sec. 1 of Statute of Fraudulent Conveyances. 
State, to use, &c. v. Tasker, 445. 

9. The possession of personal property by the grantor in a mortgage or 
deed of trust to secure creditors will not avoid the deed; it is the pos- 
session with the power of sale in the grantor which defeats the instru- 
ment, and the effect will be the same although neither expressed nor 
necessarily implied from the terms of the deed. Jd. 


10. If the right to possession and power of sale in the grantor appear upon 
the face of the deed, it will be a fraud in law; but if it do not appear 
upon the face of the deed, but in evidence upon the trial, it will be 
fraudulent in fact. The statute thus provides, upon principles of pub- 
lic policy, without regarding the actual intention of the parties. Jd. 

11. A deed of trust of the machinery, tools and fixtures of a manufacturing 
establishment will not be void because the grantor, by the terms of 
the deed, retains the possession for the purpose of carrying on his busi- 
ness, no implication of law arising that he retains any authority to dis- 
pose of the property thus conveyed. Jd. 

12. A deed of trust, conveying the machinery, tools and fixtures of a man- 
ufacturing establishment, contained this additional clause: ‘ Also, all 
property goods, tools, wares, materials, pictures, machinery, stock, 
rough or finished materials, and all things whatever now, or that may 
be hereafter used, bought or belong to the said party of the first part, 
in the course of his usual trade or business.”” Held, that such deed was 
not void upon its face. Id. 

18. To render a deed of trust or mortgage upon personal property, duly 
recorded, fraudulent upon its face, the deed must plainly or by neces- 
sary implication express the right of the grantor to remain in posses- 
sion, and his power to dispose of the property. Voorhis v. Langsdorf, 
451. 

14. Where a deed of trust conveyed the fixtures and furniture of a store, 
and also the stock of merchandise ; held, that if the merchandise was 
left in the possession of the grantor with the intent that he should have 
the power of disposing of the same, that the deed would be void as to 
such stock. State, to use, §-c. v. D’Oench, 453. 


15. Where the vendor of goods remains in possession, the burden of proof 
is upon the vendee to rebut the presumption of fraud, and to show that 
the sale was made in good faith and for a valuable consideration; and 
in the absence of such proof, the possession is conclusive evidence of 
fraud. State, to use, Fc. v. Smith, 566. 
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FRAUDS AND PERJURIES. 
See SaLEs. CONTRACTS AND AGREEMENTS. 
i. 


In making sales of real estate under orders of sale in partition, the sher- 
iff is the agent of both parties. Any appropriate entry or memoran- 
dum made by the sheriff in his sale book should be taken in connection 
with the papers in the partition case, and they should be regarded as a 
part thereof when the sufficiency of the memorandum is called in ques- 
tion. Stewart, to use, &c. v. Garvin, 36. 


. A memorandum made by a deputy sheriff and signed by him of a sale 


of one of several lots in a partition proceeding, in which Louis Robert 
and others were plaintiffs, and one B. T. Adams, defendant, was as 
as follows: ‘ Partition, lands—Louis Robert v. B. T. Adams—lot No. 
11—274.80-100 a.—Louis Robert, $10.50 per a.—$2,885.40.” Held, 
that this memorandum was sufficient to take the case out of the 
statute of frauds. (Wiley v. Robert, 27 Mo. 388, affirmed.) Wiley v. 
Robert, 212. 


. Where at a sheriff’s sale under a decree of partition, C, one of the par- 


ties to the partition suit, became a purchaser, and agreed by parol with 
A, another of the parties to said suit, who was entitled to the greater 
portion of the proceeds of said sale, ‘‘ that said A, (who was in posses- 
sion of the premises sold), should keep the place upon a price to be 
afterwards agreed upon. Held, that this at furthest was only an agree- 
ment to sell upon terms to be afterwards settled, and therefore incapable 
of specific enforcement; nor,-on account of the indefiniteness of its 
terms, can it be interpreted as a release by A of his claim to the pro- 
ceeds of the partition sale. Jd. 


4. Such agreement is also within the statute of frauds. Jd. 


nt 


6. 


5. Where M. and S. had put to livery a horse which was entrusted to 


them by C. for the purpose of trial before purchasing, and the credit 
was given to M. and S., a subsequent verbal promise of C. to pay for 
the keeping to the livery-man will be within the statute of frauds 
and void. Deegan v. Conzelman, 424. 

If a contract is set up in a petition which is good at common law, the 
defence that it is not in writing, as required by the statute of frauds, 
&c., must be pleaded by him who would avoid it, and if not so pleaded, 
it is waived. Gardner v. Armstrong, 535. 


G 


GUARDIAN AND WARD. 
Zz. 





The disbursements made by a guardian out of the estate are to be ascer- 
tained by the court, and if in rendering his account a balance should 
appear in his favor, by reason of moneys voluntarily expended, ex- 
ceeding in amount the ward’s estate, such settlement can not have the 
effect of a judgment against the ward; nor would such settlement be 
any evidence of indebtedness. Wyatt v. Woods, 351. 
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HEIR AND ANCESTOR. 


1. Quere, whether an action in the nature of an action of debt can be 
maintained against an heir on the bond of his ancestor. Whittelsey y. 
Brohammer, 98. 

2. Where the judgment rendered against the heir in such case is a gene- 
ral judgment, it can bind only from the time of the rendition thereof; 
it will not operate by way of relation so as to affect sales of lands 
descended to the heir from such ancestor made in good faith before the 
rendition of such judgment. Jd. 

HIGHWAYS. 


See Rartroaps. Nuisance. NEGLIGENCE. 
i; 


The grant to a railroad company of a right of way merely over a public 
street in a city or town will not authorize the placing of any obstruc- 
tions in the street, such as will render it useless as a street; for the 
purpose of establishing depots, depot yards, or other structures, for the 
convenience or business of the railroad company, ground must be pro- 
cured not already dedicated to uses inconsistent with such purposes. 
Lackland vy. North Mo. Railroad Co., 180. 


. The grant to a city of a power to “open, alter, abolish, widen, extend, 


establish, grade, or otherwise improve and keep in repair streets,” would 
not authorize an appropriation of a street to such uses as would be en- 
tirely inconsistent with its use as a street. Id. 


. The right of the owner of a lot in a town or city to the use of the ad- 


joining street is as much property as the lot itself; the owner of the lot 
can not be deprived of this right by the obstruction of the street without 
compensation. It is immaterial in such case whether the owner of the 
lot owns to the middle of the street or not. Jd. 


. Ina proceeding to widen a street, as provided in the act incorporating 


the City of Lexington (Acts 1844-5, p. 162, § 12), the fact that the mayor 
is the owner of a lot on the street sought to be widened, does not dis- 
qualify him from the performance of the duties assigned to him as 
presiding judge of the mayor’s court before which the proceeding is 
held. City of Lexington v. Long, 569. 


. All the owners of lots on a street sought to be widened are not required 


to join in appeal from the mayor’s court, whether they acquiesce in the 
verdict of the jury or not. The charter allows any person interested, 
who considers himself aggrieved by the verdict, to appeal. Jd. 


. The question for the jury to determine in a proceeding to widen a street 


is, what damage the person whose lot is taken would sustain by the 
proposed alteration of the street; and the amount of benefit to lot own- 
ers on the other side of the street should not be taken into considera- 
tion in assessing such damage to the person, a part or whole of whose 
lot is taken. Jd. 


. Under the statute (Acts 1856-7, p. 249) which authorizes the city of 


St. Joseph to assess the cost of macadamizing, paving and repairing 





















































2 ee tailbethlGe elise 


INDEX. 627 


HIGHWAYS—( Continued. ) 


streets, to the owners of adjoining property in proportion to their front 
on said streets, the cost of paving, &c., of the crossings should be as- 
sessed to the property owners of the adjoining blocks in proportion to 
their front, in such manner as the city ordinances require. Powell v. 
City of St. Joseph, 347. 


8. An indictment under the statute (R. C. 1855, p. 686, § 58) should desig- 


nate the particular highway on which the offence was committed. State 
v. Hogan, 340. 


HUSBAND AND WIFE. 
See MarriaGe Contract. Dower. CONVEYANCES. FRAUDULENT 


CoNVEYANCES. 


1. Where the separation of a wife from her husband is with the consent of 


the latter, he is not entitled to a divorce on the ground of desertion and 
absence on the part of the wife. Simpson v. Simpson, 24. 


2. Where a husband, without a good cause, abandons his wife and refuses 


and neglects to maintain and provide for her, an annual allowance may 
be decreed in favor of the wife and children. Jd. 


8. A husband can not, to the prejudice of his creditors, settle on his wife, 


without a valuable consideration, property that may have come to him 
by means of the marriage. Potter v. McDowell, 62. 


4. C. was the daughter of L., and on the death of L. a partition of his real 


estate was applied for by his heirs, and upon report of commissioners it 
was ordered to be sold, ten per cent. to be paid in cash, and the pur. 
chaser to have a credit on the balance of six and twelve months, giving 
note and security. C.and her husband were parties to the partition 
proceeding, and in the judgment it was declared that they were enti- 
tled to one sixth the real estate. Afterwards, and before the notes ta- 
ken became due, the sheriff accepted orders from the husband of C. for 
the amount due his wife; and before the notes were due, and before the 
sheriff paid any money on the orders, the husband died, and the wife 
(C.) notified the sheriff not to pay over. Je/d, that as to the ten per 
cent. collected and in the hands of the sheriff, the assignment of the 
husband would be valid and extinguishes the wife’s right of survivor- 
ship; but that the notes could not be converted into money or be re- 
duced to possession, either by the husband or his assignees, before they 
became due, and as the husband died before they were due, the wife 
would take by survivorship. Craft v. Bolton, 355. 


I 


INSURANCE. 
See ConTRACTS. 
1. Where a policy of insurance on a steamboat for a year contains a stip- 


ulation that “in case any note or obligation given for the premium on 
this risk shall not be paid at maturity, such failure of payment shall, at 
the option of the company, render this policy void,” and the company 
does avoid the policy on the ground of failure to pay the premium note, 
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. An agreement in a policy of insurance, executed by a foreign insurance 
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the company loses thereby a pro rata proportion of the premium, and 
is entitled to recover such portion only thereof as bears the same ratio 
to the full amount thereof as the period of the risk up to the time of the 
avoidance of the policy bears to the entire period originally covered by 
the policy. Pennsylvania Ins. Co. of Pittsburg v. Geraldin, 30. 


company, that the insured waives the right to bring an action upon the 
policy except in the courts of the state incorporating such company, 
is void, both as against public policy and the statute of this state re. 
lating to foreign insurance companies of Dec. 8, 1855. (R. C. p. 884.) 
Reichard vy. Manhattan Ins. Co., 518. 





. Where, in a policy of insurance upon life, the representation was made 


that the insured was sober and temperate and in good health; if the 
representation was true at the time it was made, the subsequent habits 
of the insured would be no bar to a recovery upon the policy. Jd. 


. A notice by an insurer, under the conditions of the policy authorizing 


him at his election to rebuild and repair in case of loss, that he elects 
to repair or rebuild, is a waiver by the insurer of any defence based 
upon misrepresentation of the assured at the time of the application, no 
fraud or mistake being shown. Bersche et al. v. Globe Mut. Ins. Co., 546. 


. A condition in a policy that misrepresentation or concealment shall 


make the insurance void and of no effect, may be waived by the insu- 
rer. Id. 


. A provision in a policy of insurance upon buildings, that it should be 


void unless the encumbrances be expressed therein, is satisfied if the 
application (which formed part of the policy) state that the property 
was encumbered, without stating theamount. SBersche etal. v. St. Louis 
Mut. Ins. Co., 555. 


. The notice given by the insurance company to the assured, after the 


fire, of its determination to rebuild the premises, was a waiver of the 
defence that the assured had not stated the amount of the encumbran- 
ces upon the property insured. Jd. 


. A policy of insurance was issued in the sum of $5,000 upon merchan- 


dise held on trust and commission, which provide that in case of plu- 
rality of insurance the company should be liable for such proportion 
of the loss to the subject insured as the amount insured by the com- 
pany should bear to the whole amount insured thereon. The insured 
also held another policy in the sum of $4,000 on merchandise held on 
trust and commission, and also on merchandise held on storage. A loss 
happened to the amount of $9,157.75, of which $7,470.75 was mer- 
chandise held on commission and $1,687 held on storage. eld, that 
as the insured was to be made whole as far as the amount insured upon 
the subject of loss would avail, that the value of merchandise held on 
storage should be deducted from the amount insured in the second pol- 
icy on goods held on commission and storage, to determine the whole 
amount insured upon the subject insured in the first policy, and that 
defendant must pay the full amount expressed in its policy; the loss 
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INSURANCE—( Continued.) 
exceeding the amount insured in both policies after deducting the mer- 
chandise held on storage from the amount expressed in the second pol- 
icy. Angelrodt & Barth v. Delaware Mut. Ins. Co., 593. 


INDICTMENT. 
See Practice, CRIMINAL. CRIMES AND PUNISHMENTS. 


1. In an indictment for the fraudulent and felonious uttering, publishing 
and selling of a counterfeit bank note, it is not necessary to describe 
said note specifically (R. C. 1855, p. 1178, § 81); where, however, the 
said note is described specifically, the proof must conform to the allega- 
tions. State v. Smith, 120. 

2. An indictment under the statute (R. C. 1855, p. 636, § 58) should desig- 
nate the particular highway on which the offence was committed. State 
v. Hogan, 340. 

8. Where the words endorsed on an indictment, ‘A true bill. ; 
Foreman of the Jury” are printed, and the name of the foreman was 
appended to the words descriptive of his office, instead of preceding 
them, the indictment should not be quashed. State v. Hogun, 342. 

4. Nor is it sufficient cause for quashing an indictment that the record 
does not show that the bill was filed, nor on what day it was filed. Jd. 

5. In an indictment under the statute which says that “every person who 
shall wilfully and maliciously break, destroy, or injure,” &c., the prop- 
erty of another (R. C. 1855, p. 584, § 60), the offence is well described 
as a breaking alone, or as destroying, or as injuring, as either act is to 
commit an offence, and one or all these things may be charged accord- 
ing to the circumstances of the case. State v. Batson, 348. 

6. Under that statute no negative averment is necessary. Jd. 

7. In an indictment under the statute (R. C. 1855, p. 582, § 51,) the false 
pretences by means of which the property was obtained must be falsi- 
fied by distinct and specific averments, as in an assignment of perjury. 
State v. Peacock, 418. 

8. A general verdict on an indictment with two counts is good. If either 
count will sustain the verdict, it must stand. Where there are two 
counts and one of them bad, the verdict will be supported by the judg- 
ment. State v. Watson, 361. 








J 


JUDGMENT. 
See Courts. Practicre, Civin. Practice, CRIMINAL. 


1. A judgment of probate of a will is a judicial act, and, like any other 
judgment of a court of competent jurisdiction, it stands as a judgment 
binding upon all the world, until set aside in the mode and within the 
time allowed by law; its validity as a will can not be attacked col- 
laterally. Jourden v. Meier, 40. 

2. The insufficiency of the proof on which the probate of a will is granted 
constitutes no valid objection to the admissibility in evidence, of the 

record of probate. Id. 
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JUDGMENT—( Continued.) 
3. 


Where the judgment rendered against the heir in such case is a gene- 
ral judgment, it can bind only from the time of the rendition thereof; 
it will not operate by way of relation so as to affect sales of lands de- 
scended to the heir from such ancestor made in good faith before the 
rendition of such judgment. Whittelsey v. Brohammer, 98. 


. Where the existence of a judgment is at issue, it must be proved by the 


production of the record or an authenticated copy ; where, however, 
the judgment itself is not at issue—as where the assignment of a judg- 
ment is proved to be the consideration of a sale of goods—the produc- 
tion of the record or an authenticated copy is not necessary. State, to 
use, §c. v. Scott, 121. 


. A party to a judgment, who procures the issuance and levy of an exe- 


ecution thereunder, derives no protection from such judgment in the 
matter of such levy, where the judgment is afterwards vacated for ir- 
regularity. Young v. Bircher, 136. 


. Where courts have a discretion in the setting aside of judgments, they 


may impose such conditions and restrictions as the circumstances will 
warrant. Id. 


. Where a judgment is entered against the defendant, and afterwards the 


court on motion arrested the judgment, but no final judgment was en- 
tered after the motion in arrest was sustained, the case is still pending 
in the court below, and an appeal being prematurely taken, will be dis- 
missed. Garesché v. Emerson, 258. 


. A confession of judgiient which sets out a promissory note as the con- 


sideration, is subject to be set aside by other judgment creditors of the 
judgment debtor; but such a confession of judgment is valid as be- 
tween the parties thereto. How v. Dorscheimer, 349. 


. At law, a judgment which is irregular as to one of several defendants 


for want of due service of process upon him, is irregular as to all, and 
will be set aside. (Smith’s administrator v. Rollins, 25 Mo. 410, 
affirmed.) Pomeroy v. Betts §- Mellen, 419. 

An appearance for the purpose of setting aside an irregular judgment 
waives no right of the party thus appearing. Id. 

An order of court, directing non-resident defendants to be notified by 
publication, will not authorize a judgment against resident defendants 
who have not been duly served with process. /d. 

The supreme court will not entertain a motion in arrest of the judgment 
of the inferior court. Haskell v. Sullivan, 435. 

Where the appellant fails to file the transcript of the record within the 
time limited by statute, and the appellee produces such transcript, the 
judgment will be affirmed unless good cause to the contrary be shown. 
Boggs v. America Insurance Co., 499. 

Judgment affirmed on motion for failure of appellant to file transcript. 
Andrews v. Lynch, 502. Jaeger v. Schweiss, 503. Mulligan v. Beard, 
508. Schneider v. Seibert, 504. Parry v. Randle, 546. 

Judgment affirmed for failure to assign errors. (R.C. 1855, p. 1298, § 
23.) Brungard v. Jaeger, 504. Lewis v. Hart’s Adm’r, 505, St. Louis 
Building & Sav. Ass. v. La Barge, 561. 
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JUDGMENT—( Continued.) 


16. 


17. 


18. 


Judgment affirmed upon motion of respondent, no exceptions having 
been at all taken to the action of the court below. Davis vy. Colt, 5380. 
Judgment affirmed, the transcript of the record not being filed within 
the time prescribed by statute. Haton v. Dierkes, 545. 

Judgment affirmed for failure to file transcript, with ten per cent. dama- 
ges, the record showing no meritorious ground for the appeal. Johnson 
v. Kountz, 502. 


JURISDICTION. 
See Justices’ Courts. Courts. Practicr, Civin. Practicr, Crim- 


a 


INAL. EVIDENCE. 

Where a county court has jurisdiction of the subject matter, and its 
judgment is only erroneous, such judgment can not be overturned in a 
collateral proceeding. State, to use of Morrison’s Adm’r vy. St. Gemme’s 
Adm’r, 230. 


. The provisions in the territorial laws, January 21, 1815 (Terr. Laws, 


vol. 1, p. 418), relating to the assignment of dower and the carrying out 
of marriage contracts, were omitted in the revision of 1825. Id. 


. In a suit under the Mechanics’ Lien Act (R. C. 1067), the lien must be 


filed within ninety days after the work and labor done, or materials 
furnished; and if the lien be not filed within the time prescribed, the 
St. Louis land court has no jurisdiction to enter up a general judgment 
for the value of the work and materials against the person contracting 
therefor. Stebed v. Stock, 456. 


. Although a party suing upon a mechanic’s lien in the St. Louis land 


court fail to prove the facts which authorize a special execution, he will 
be entitled to a judgment for his debt. (Patrick v. Abeles, 27 Mo. 184, 
affirmed.) Mulloy v. Lawrence, 583. 


JUSTICES’ COURTS. 


See EvIpDENCE. WITNESSES. PRACTICE. DAMAGES. 


i. 


2. 


A compliance with technical rules of pleading is not required in actions 
before justices of the peace. Quinn v. Stout, 161. 

A statement filed with a justice of the peace in the following form: “A 
BtoCD,Dr. To one horse sold him on the 2d day of November last, 
$90. St. Louis, February 1, 1858,” is sufficient. Jd. 


. In an action of trespass for damages before a justice, a statement in 


these words: “E. W. Warne in acc’t Calvin C. Burt, Dr. To damage 
done to building and premises in block 84 of the city of St. Louis, $50,” 
is sufficient under the statute. (R. C. 1855, p. 931,§ 18.) Burt v. 
Warne, 296. 


. Plaintiff brought his action before a justice on an account amounting in 


the aggregate to one hundred and thirty dollars, reduced by credits to 
eighty-two dollars within the jurisdiction of the justice. Defendant 
filed a set-off amounting to eighty-nine dollars and seventy-five cents, 
including items identical with the corresponding items in the plaintiff’s 
credits. Both accounts are admitted to be correct. Defendant claimed 
judgment against plaintiff for seven dollars and seventy-five cents, and 
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JUSTICES’ COURTS—( Continued. ) 


5. 


6. 


7. 


8. 


plaintiff claimed judgment for forty dollars and seventy-five cents, the 
difference between his original account and the admitted set-off of de- 
fendant. Held, that defendant was entitled to judgment for forty dol- 
lars and seventy-five cents. Shreve v. Skeele, 216. 

An instrument in the following form: “Due B one hundred and fifty 
dollars. [Signed] A,” is a promissory note, and a justice of the peace 
has jurisdiction of a suit thereon. Brady v. Chandler, 28. 

The fact that, in the case of the appeal of a cause, the transcript is de- 
fectively certified, furnishes no ground for the dismissal of the cause in 
the appellate court, but at most only the appeal. If the defect in the 
certificate is such as may be supplied, the appellant may obtain a rule 
on the officer required to certify such transcript directing him to rem- 
edy the defect. City of St. Louis v. Bird, 88. 

The thirty-sixth section of the ordinance No. 3471, of the city of St. 
Louis concerning the recorder’s court, providing that in cases of appeal 
to the criminal court, the clerk of said recorder’s court shall make out 
and certify to the criminal court a transcript of the proceedings, &c., is 
not repugnant to that clause of the eighteenth section of the fourth 
article of the amended city charter of March 3, 1851, providing that 
appeals from the recorder’s court to the criminal court shall be taken 
and granted in the same manner as appeals are taken from and granted 
by justices of the peace to the criminal court under the general law of 
the state; the clerk of the recorder’s court is the proper person to cer- 
tify the transcript. (Rev. Ord. p. 626, 144; Sess. Acts, 1851, p. 164.) Id. 
Where an appeal from a justice is taken within less than ten days be- 
fore the first day of the term of the appellate court, the case is not tri- 
able at that term, except by consent of parties. Knapp v. Skeele, 434. 


L 


LANDLORD AND TENANT. 
See ForcisteE ENtRY AND DETAINER. POSSESSION. EJECTMENT. 


LE 


2. 


3. 


4, 





The possession of premises by a party under a mere permission to oc- 
cupy for an indefinite period, no rent being reserved, is not a tenancy 
from year to year; three months’ notice to quit is not necessary. Wil- 
liams v. Deriar, 18. 

A complaint under the statute (R. C. 1855, p. 1016, § 33,) is sufficient, 
although it may not appear by it from whom the defendant rented the 
premises, or who was his landlord, or to whom he owed the debt or 
rent. Sweeney, Adm’r, v. Mines, 240. 

There is nothing in that section which limits the remedy therein given 
to leases of a fixed or determinate duration. Jd. 

Under the “Act concerning Landlords and Tenants in the county of St. 
Louis” (R. C. 1845, Appendix p. 1101), upun a failure of payment of 
rent the landlord is entitled to recover the premises from the person in 
possession, without showing that he holds under the original tenant. 
If found in possession, his holding under the original tenant, or in- 








INDEX. 633 


LANDLORD AND TENANT—( Continued.) 


5 


6 


trusion on vacant premises, is presumed. (Willi v. Peters, 11 Mo. 
895, affirmed.) Shephard vy. Martin, 492. 

. When in a suit to recover rent the petition alleged a leasing for a term 
of years, and the answer admitted the agreement as alleged in the 
petition, and the taking possession of the premises ; held to be imma- 
terial whether the instrument called a lease was sealed or unsealed. 
De Loge’s Adm’r v. Hall, 473. 

. A tenant can not dispute his landlord’s title. Shephard v. Martin, 492. 


LANDS AND LAND TITLES. 


a 


See MarriaGE Contracts. Partition. SALEs. CONVEYANCES. 
FRAUDULENT CONVEYANCES. JUDGMENTS. LIMITATIONS. 


. Where the judgment rendered against the heir in such case is a gene- 
ral judgment, it can bind only from the time of the rendition thereof ; 
it will not operate by way of relation so as to affect sales of lands de- 
scended to the heir from such ancestor made in good faith before the 
rendition of such judgment. Whittelsey v. Brohammer, 98. 

. Although a patent issued to a person not in existence is a nullity, yeta 
patent to a person under an assumed name is not void; if such person 
should, under such assumed name, transfer the land to a purchaser, 
the title would enure to the latter. Thomas v. Wyatt, 188. 

. The evidence taken before the board of commissioners organized under 
the act of Congress of July 9, 1832, (4 U. S. Stat. 565,) can not be ad- 
mitted in evidence in another suit, in proof of the inhabitation, cultiva- 
tion or possession necessary to show a confirmation under the act of 
1812. Cabanné v. Walker, 274. 

. The act of Congress of July 4, 1886, only gives title from its date, and 
does not operate retrospectively, and give title from the passage of the 
act of July 27, 1882, organizing the board of commissioners. Id. 

. By the act of Congress of January 27, 1831, the United States relin- 
quished all their right, title and interest in the lands reserved for 
schools by the act of 1812. Jd. 


. A certificate of confirmation by the first board of commissioners vested 


title only in the party in whose name the certificate issued ; but where 
the confirmee had, previously to the issuing of the certificate, made a 
deed for part of the land, retaining a mortgage to secure the payment 
of the purchase money, and, after the issuing of the certificate, upon 
the margin of the original deed and archive acknowledged to have re- 
ceived full satisfaction and payment of the mortgage, such acknow- 
ledgment was equivalent to a re-execution of the deed as of that date, 
and vested the title acquired by the confirmation in the purchaser. 
Leitensdorfer v. Goebel, 474. 


. The question whether after-acquired real estate passes by a will is. to 


be determined by the law of the place where such property is situate; 
so also the forms and solemnities required to give the will its due at- 
testation and effect. Applegate v. Smith, 166. 
. Where a will, executed in Kentucky according to the law of Missouri, 
is recorded in the former state, and an authenticated copy of such 
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9. 


10. 


LE 


12. 


INDEX. 


LANDS AND LAND TITLES—( Continued.) 


record is recorded in the proper county in this state, a copy of this last 
record furnishes conclusive proof of the will. Jd. 

By a will executed in Kentucky a testator devised to his wife his whole 
estate, real, personal and mixed, ‘“ wherever situate.” After the date 
of the will, the testator acquired land in Missouri. Held, that the 
title to said land passed to the widow under the will; that such a title 
would not be divested by a deed of election executed by such widow 
declaring, that, in case it should be determined that her husband died 
intestate as to said land, she elected to take one half thereof subject to 
debts. Zd. 

The fact that during Spanish times a crucifix or “‘ calvary” was erected 
on a lot in the village of St. Louis, that annual processions were made 
to said calvary and ceremonies performed there, that the same was 
frequented for purposes of devotion until after the change of govern- 
ment, that the person on whose lot said calvary was erected was 
directed to remove a fence which obstructed the passage of the people 
thereto for purposes of devotion, would not warrant the conclusion that 
said lot was dedicated to the church, no usage or custom of the Spanish 
government authorizing a dedication in that form being shown. St, 
Louis Public Schools v. Erskine, 110. 

The map of the village of St. Louis made by Auguste Chouteau, one of 
the reputed founders of said village, about the period of said founding, 
in 1764, and placed by him in the office of the United States recorder 
of land titles in the year 1825, having been regarded as a public paper 
for a long period and inventoried as such, is admissible in evidence to 
show the plan upon which the town was laid out. qd. 

In an action under the statute which prescribes the mode of proceeding 
in quieting title, (R. C. 1855, p. 1241, § 62-3,) actual notice is required 
in order to give the court jurisdiction; notice by publication to a non- 
resident is not sufficient. Grant v. King, 312. 


. In order to institute proceedings under the statute (R. C. 1855, p. 1241, 


§ 62), the petitioner should be in actual possession of the premises. 
The object of this proceeding is not for the purpose of settling the title 
to the premises in the first instance, but is only preliminary to an action 
which the defendant or adverse claimant may be ordered to bring for 
that purpose. Von Phul v. Penn, 333. 


LIMITATIONS. 
a. 


A, on the 22d August, 1850, executed his non-negotiable promissory 
note to B, for one hundred and six dollars, payable six months after 
date. B, on the 25th of August, 1850, assigned said note to C by the 
following endorsement: “ For value received, I assign the within note 
to C. [Signed] B.” The consideration of the assignment was a horse 
of the value of eighty dollars. At the date of the assignment A was, 
and since has been, insolvent. Held, that the measure of damages in a 
suit by the assignee against the assignor is the consideration paid for 
the assignment, with interest from the date of the assignment; that the 
maker being insolvent at the date of the assignment, the cause of ac- 
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LIMIT A TIONS—( Continued.) 


or 


tion accrued against the assignor from that date; that such cause of 
action would be barred by limitation in five years. Whisler v. Bragg, 
124. 

. Where a widow becomes administratrix of her husband’s estate, and 
while officiating as such, certain slaves belonging to said estate are set 
apart and assigned to her as her separate property under a void and 
irregular order of the county court, in pursuance of which she converts 
them to her own use; Aeld, that the statute of limitations did not run 
in her favor against a claim for such conversion, while she continued 
administratrix. (State, to use of Menard, v. Pratte & St. Gemme, re- 
ferred to.) State, to use, &c. v. St. Gemme’s Adm’r., 231. 

. If an administrator fails to give the notice of letters granted required by 
statute, (R. C. 1855, p. 181, § 19,) he can not be permitted to profit by 
his neglect of duty or to take advantage of his own wrong. Clark v. 
Collins, 260. 


. Under the “ Act for the better security of life, property and character,” 


(R. C. 1855, p. 647,) where the person killed left minor children, if the 
husband or wife of the deceased fail to sue within six months after 
the death, the right of action of the wife or husband is barred. If 
there be no minor children, the suit may be brought by the husband or 
wife within one year. Coover v. Moore § Walker, 574. 

. On the 29th August, 1835, H. dedicated to public use the lot in contro- 
versy by filing a plat in the office of clerk of the circuit court of Calla- 
way county, on which plat this lot was marked ‘Market Square,” 
under the statute. (R. C. 1825, p. 762.) On the 26th November, 1844, 
H. and his wife deeded the lot in controversy to the defendants. Held, 
that the statute of limitations runs against municipal corporations, and 
other authorities established to manage the affairs of the state, as 
against individuals ; and that the right of the public in property dedi- 
cated to public use may be lost by an adverse possession for ten years. 
Callaway County v. Nolley, 393. 

. When ten years have elapsed from the taking effect of our statute of 
limitations, all real actions are barred, although they first accrued under 
some other act of limitations, which gave a longer period. Jd. 


M 


MARRIAGE CONTRACTS. 


1 


2 


See ConveYANCES. HusBAND AND WIFE. DOWER. 


. Under the fifth section of the act concerning marriage contracts, ap- 
proved December 22, 1824 (R. C. 1825, p. 526), all contracts of mar- 
riage, as well those entered into before as after the passage of the act, 
had to be recorded in the county where the property to be affected was 
situate, in order to be of any binding effect, except as between the par- 
ties thereto and such as had actual notice thereof. State, to use, &c. v. 
St. Gemme’s Adm’r, 280. 

. Marriage contracts entered into before Louisiana became a part of the 

United States were within the purview of said marriage act, and had 
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MARRIAGE CONTRACTS—( Continued.) 


to be recorded in order to be binding upon strangers. (19 Mo. 446, 
affirmed.) Jd. 

8. The fact that one of the parties to a marriage contract died before the 
passage of said act of 1824, does not dispense with the obligation to place 
the contract upon the record to give it any binding effect as against 
third persons. Id. 

4. An omission to record such contracts did not affect its binding force 
upon the parties thereto, while it might deprive them of many of its 
intended benefits. Id. 

5. If it should be admitted that under the Spanish law a gratuitous gift of 
some slaves to one of the parties to a marriage contract subsequent to 
the marriage would not become community property, yet it would 
nevertheless be carried into such community by the following pro- 
visions in the marriage contract: that the parties ‘‘ take each other 
with the goods and rights to each belonging at present and hereafter ac- 
quired, which goods and rights shall be common between them, no mat- 
ter what sum they may amount to, or in what place the same may be.” 
Id. 

6. A preciput which, by the terms of a marriage contract, was to be paid at 
the division of the community goods, can not take effect where there is 
nothing to be divided; nor, where a division may be had, will it be 
paid to the injury of creditors, if the contract has not been recorded. Jd. 

8. A provision in the contract giving dowry to the wife, and conferring on 
her the right of renouncing the community and taking back every 
thing she brought into it, will have no effect as against creditors unless 
it has been recorded. Id. 

9. The provisions in the territorial laws, January 21, 1815 (Terr. Laws, 
vol. 1, p. 418), relating to the assignment of dower and the carrying 
out of marriage contracts, were omitted in the revision of 1825. Jd. 


MECHANICS’ LIENS. 
See Courts. JURISDICTION. 


1. In a suit under the Mechanics’ Lien Act, (R. C. p. 1067,) the lien must 
be filed within ninety days after the work and labor done, or mate- 
rials furnished ; and if the lien be not filed within the time prescribed, 
the St. Louis land court has no jurisdiction to enter up a general judg- 
ment for the value of the work and materials against the person con- 
tracting therefor. Stebed v. Stock, 456. 

2. Under the law relating to mechanics’ liens in St. Louis county (Acts 
1857, p. 668), if the party files his lien and fails to bring suit thereupon 
within ninety days, he can not afterwards file a second lien although 
within six months from the accruing of the account. Mulloy v. Law- 
rence, 583. 

8. Although a party suing upon a mechanic’s lien in the St. Louis land 
court fail to prove the facts which authorize a special execution, he 
will be entitled to a judgment for his debt. (Patrick v. Abeles, 27 Mo. 
184, affirmed.) Jd. 
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MECHANICS’ LIENS—( Continued.) 


4, 


The acceptance of the notes of the debtor, payable after the time granted 
by the statute for filing a mechanic’s lien, and maturing before the ex- 
piration of the time limited for bringing suit, will not bar a suit and 
recovery upon the lien, if the notes are produced to be surrendered at 
the trial. (The case of McMurray v. Taylor, 30 Mo. 267, cited and 
affirmed.) Ashdown v. Woods, 465. 


MORTGAGES AND DEEDS OF TRUST. 
See ConvEYANCES. FRAUDULENT CONVEYANCES. SALES. 


is 


on 


6. 


The plaintiff and six others took a mortgage on land to secure a note 
due them by defendant Pate. At the date of the mortgage, Pate had 
no other title to the land mortgaged except that implied in a bond for 
title from his vendor, and he was still indebted to the vendor for the 
purchase money, amounting to $640. A few days after the execution 
of the mortgage to plaintiff and others, Pate received a deed from his 
vendor, and at the same time executed to him a mortgage to secure the 
$640, which mortgage the vendor transferred to plaintiff for $320; and 
the present suit was brought to foreclose this mortgage and recover the 
$640. The six co-mortgagees with the plaintiff were admitted as de- 
fendants to the suit. JJeld, that the mortgage given to the vendor to 
secure the $640 has priority in lien over the other mortgage ; and that 
the proceeds of sale under the foreclosure should be applied first to the 
payment of the $320 paid by plaintiff for the prior lien, then to the ex- 
tinguishment of the debt secured by second mortgage, and the surplus 
paid to the plaintiff until the prior claim bought by him is extinguish- 
ed. Morris v. Pate, 315. 


. Under the 8th section of the Statute of Fraudulent Conveyances, where 


the mortgagor or grantor in a deed of trust of personal property retains 
possession, it is sufficient that the deed be recorded in the county in 
which the mortgagor or grantor resides. Bevans v. Bolton, 487. 


. The removal of the grantor or mortgagor with the personal property to 


another county will not affect the title of the mortgagee or trustee, nor 
their right to the possession for the purpose of paying the debts secured 
by the deed. And as against creditors, residents of the same county 
with the grantor, it is not necessary that the deed be again recorded in 
the county to which the mortgagor removes. Id. 


. If the mortgage or deed of trust be not recorded, and the mortgagor re- 


tain possession of the personal property, the deed will be fraudulent as 
to the creditors of the mortgagor, although they have actual notice of 
the execution of such deed. Id. 


. A deed of trust or mortgage of personal property may be void in part 


and valid in part, under Sec. 1 of Statute of Fraudulent Conveyances. 
State, to use, Fc. v. Tasker, 445. 

The possession of personal property by the grantor in a mortgage or 
deed of trust to secure creditors will not avoid the deed; it is the pos- 
session with the power of sale in the grantor which defeats the instru- 
ment, and the effect will be the same although neither expressed nor 
necessarily implied from the terms of the deed. /d. 
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MORTGAGES AND DEEDS OF TRUST—( Continued. ) 


7. If the right to possession and power of sale in the grantor appear upon 


the face of the deed, it will be a fraud in law; but if it do not appear 
upon the face of the deed, but in evidence upon the trial, it will be 
fraudulent in fact. The statute thus provides, upon principles of pub- 
lic policy, without regarding the actual intention of the parties. Jd. 


8. A deed of trust of the machinery, tools and fixtures of a manufacturing 


establishment will not be void because the grantor, by the terms of 
the deed, retains the possession for the purpose of carrying on his busi- 
ness, no implication of law arising that he retains any authority to dis- 
pose of the property thus conveyed. Jd. 


. A deed of trust, conveying the machinery, tools and fixtures of a man- 


ufacturing establishment, contained this additional clause: ‘ Also, all 
property goods, tools, wares, materials, pictures, machinery, stock, 
rough or finished materials, and all things whatever now, or that may 
be hereafter used, bought or belong to the said party of the first part, 
in the course of his usual trade or business.”” Held, that such deed was 
not void upon its face. /d. 


N 


NEGLIGENCE. 
See Bartments. Hicuways. RarLroaps. DamacGes. 


1. The liability of a surgeon for an error of judgment depends not merely 


upon the fact that he may be ordinarily skilful as such, but whether he 
has treated the case skilfully, or has exercised in its treatment such 
reasonable skill and diligence as is ordinarily exercised in his profes- 
sion. There may be responsibility where there is no neglect. The 
error of judgment may be so gross as to be inconsistent with that de- 
gree of skill that it is the duty of every surgeon to possess. West v. 
Martin, 375. 


2. In an action under the statute (R. C. 1855, p. 649, § 5), the petition 


should state explicitly on what ground the liability of the company is 
placed. It is not sufficient to charge negligence and wilfulness, and 
also to allege that the road was not fenced @nd that there were no cat- 
tle-guards at the crossings, without stating where the accident occurred. 
Negligence and unskilfulness are not essential to a recovery if the acci- 
dent happened where there was no fence and where there was no cross- 
ing, or where the crossing was not protected by a cattle-guard. Ailes 
v. Hannibal & St. Jo. Railroad Co., 407. 


3. A sued B for damages to his house in excavating his lot in such manner 


that the bank fell and injured the wall of A’s house. In such case an 
instruction that if defendant managed his excavating so carelessly that 
thereby he contributed to the injury of plaintiff, is erroneous. Smith 
v. Hardesty, 411. 


NUISANCE. 


See Higuoways. Raritroaps. NEGLIGENCE. DAMAGES. 


1. The grant to a railroad company of a right of way merely over a public 
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NUISANCE—( Continued.) 


street in a city or town will not authorize the placing of any obstruc- 
tions in the street, such as will render it useless as a street; for the 
purpose of establishing depots, depot yards, or other structures, for the 
convenience or business of the railroad company, ground must be pro- 
cured not already dedicated to uses inconsistent with such purposes. 
Lackland v. North Mo. Railroad Co., 180. 

. The grant to a city of a power to “open, alter, abolish, widen, extend, 
establish, grade, or otherwise improve and keep in repair streets,” would 
not authorize an appropriation of a street to such uses as would be en- 
tirely inconsistent with its use as a street. Id. 

3. The right of the owner of a lot in a town or city to the use of the ad- 
joining street is as much property as the lot itself; the owner of the lot 
can not be deprived of this right by the obstruction of the street without 
compensation. It is immaterial in such case whether the owner of the 
lot owns to the middle of the street or not. dd. 


0 


iw) 


OFFICER. 
See Executions. Partition. SALes. PRACTICE. 


1. A sheriff’s return of process, regular on its face, is conclusive upon the 
parties to the suit; its truth can be controverted only in an action 
against the sheriff for a false return. McDonald v. Leewright, 29. 

2. In making sales of real estate under orders of sale in partition, the sher- 
iff is the agent of both parties. Any appropriate entry or memoran- 
dum made by the sheriff in his sale book should be taken in connection 
with the papers in the partition case, and they should be regarded as a 
part thereof when the sufficiency of the memorandum is called in ques- 
tion. Stewart, to use, §&c. v. Garvin, 36. 

3. Where, on account of the non-attendance of a circuit court judge, the 
term lapses after the statutory adjournment from day to day for three 
days, a sheriff’s sale of real estate made during the three days should 
be set aside. Sarpy v. Detchemendy, 196. 


P 


PARTNERSHIP. 
See Evipence. WITNESSES. ADMINISTRATION. 


1. After the dissolution of a partnership, one partner can not give notes in 
the name of the firm, or in renewal of the note of a firm, so as to bind 
the other members, without special authority. Richardson v. Moies, 480. 

2. Where the partners had, prior to the dissolution, agreed with the holder 

of the note of the firm, that it should be renewed upon part payment 

at maturity, and a new note given for the balance, such agreement 
will be an authority to one of the partners, after the dissolution, to 
give a new note in the firm name in renewal, and the termination of 
the partnership is not a revocation of such authority. Jd. 
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PARTNERSHIP—( Continued.) 


3. A and B were partners. A sold out to B, the latter assuming all the 
liabilities and indebtedness of the firm. To secure A, B gave him a 
bond, with C as surety. A sued B and C on the bond. Both were 
served, but B did not answer, and judgment by default was entered 
against him. C answered, and on the trial introduced B, his co-defend- 
ant, as a witness in his behalf, to prove that the sale of merchandise by 
A to B took place three or four days previous to the execution of the 
bond, and that full possession was given to B at the time of sale. Held, 
that B was a competent witness in behalf of C. Robertson v. Find- 
ley, 384. 

4. A settlement made by a surviving partner, under the provisions of the 
first article of the administration act of 1845, (R. C. 1845, p. 70,) is 
evidence in favor of the representative of the deceased partner against 
the survivor as an admission. (State, to use of Bredell v. Baldwin, 27 
Mo. 103, affirmed.) State, &c., Bredell’s Ex’r, v. Baldwin, 561. 

5. The record of a suit brought by the surviving partner against the rep- 
resentative of a deceased partner for a settlement of the accounts of a 
partnership, and the judgment of the court therein, is conclusive be- 
tween the parties upon the matter decided. Jd. 

6. It was not error to refuse to declare that such judgment and record was 
no evidence as against the securities of the surviving partner who had 
given bond under the statute (R. C. 1845, p. 70) for the faithful appli- 
cation of the assets of the firm. Zd. 


PARTITION. 
See Equity. Sprreciric PeRForMANCE. Satss, 4, 5, 15. 


PATENT. 
See Lanps anp Lanp TITLEs. 


POSSESSION. 


See LANDLORD AND Tenant. LANDS AND Lanp TiTLeEs. BILus, Bonps 
AND Notes. EJECTMENT. 


1. The possession of premises by a party under a mere permission to oc-’ 
cupy for an indefinite period, no rent being reserved, is not a tenancy 
from year to year; three months’ notice to quit is not necessary. Wil- 
liams v. Deriar, 18. 

2. Under the “Act concerning Landlords and Tenants in the county of St. 
Louis” (R. C. 1845, Appendix p. 1101), upon a failure of payment ot 
rent the landlord is entitled to recover the premises from the person in 
possession, without showing that he holds under the original tenant. 
If found in possession, his holding under the original tenant, or in- 
trusion on vacant premises, is presumed. (Willi v. Peters, 11 Mo. 
395, affirmed.) Shephard v. Martin, 492. 

3. The party in possession of a negotiable instrument, which is shown to 
have been lost or stolen from the true owner, must show what conside- 
ration he gave for it, and that he took it in good faith in the ordinary 
course of business. Devlin v. Clark, 22. 
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POSSESSION—( Continued.) 


4, 


In order to institute proceedings under the statute (R. C. 1855, p. 1241, 
§ 62), the petitioner should be in actual possession of the premises. 
The object of this proceeding is not for the purpose of settling the title 
to the premises in the first instance, but is only preliminary to an action 
which the defendant or adverse claimant may be ordered to bring for 
that purpose. Von Phul v. Penn, 3383. 


PRACTICE, CIVIL. 


J] 


PROCEss. 


. A sheriff’s return of process, regular on its face, is conclusive upon the 


parties to the suit; its truth can be controverted only in an action 
against the sheriff for a false return. McDonald v. Leewright, 29. 


. In an action under the statute which prescribes the mode of proceeding 


in quicting title, (R. C. 1855, p. 1241, § 62-3,) actual notice is required 
in order to give the court jurisdiction; notice by publication to a non- 
resident is not sufficient. Grant v. King, 312. 


. A notice under section 39 of the attachment act (R. C. 1855, p. 250) is 


not a pre-requisite to the maintenance of an action by an officer under 
section 41 of that act. Section 39 is merely directory. Choate v. 
Noble, 341. 


. Under the statute (R. C. 1855, p. 876, § 2), process may be served on a 


railroad company in any county where there is any office or place of 
business of the company, although the president or chief officer may 
not be found in the county or reside therein. Dixon v. Hannibal § St. 
Joseph Railroad Co., 409. 


. An order of court, directing non-resident defendants to be notified by 


publication, will not authorize a judgment against resident defendants 
who have not been duly served with process. Pomeroy v. Betts §- Mel- 
len, 419. 


. The object of the statute (R. C. 1855, p. 248, § 82) in giving to the 


court the power to order the sale of perishable property, is to confide a 
power to be used for the benefit of both parties, and the sheriff to whom 
the order is issued is not under the control of either party, and they 
can not order such sale to be stopped. If the officer neglects to sell at 
the time ordered, he does it at his own peril. eters v. Aehie, 380. 


. The doctrine concerning the effect of a plaintiff holding up an execution 


or stopping procecdings under it after levy, as regards other creditors, 
does not apply to proceedings under that section of the attachment 
act. Jd. 


PLEADINGS. 


. In an action on a promissory note, the defendant has the whole of the 


second day of the term, if the term should continue longer than two 
days, within which to file his answer to the petition. It would be ir- 
regular to render judgment by default on the second day of the term ; 
default could not be taken earlier than the third day. If taken on the 
second day, the defendant is entitled to have the same set aside without 
an affidavit of merits. (R. C. 1855, p. 1285, § 24.) Hart’s Adm’r v. 
Walker, 26. : 
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PRACTICE, CIVIL—PLeapines—( Continued.) 


An instrument in the following form : “ Due B one hundred and fifty 
dollars. [Signed] A.” is a promissory note, and a justice of the peace 
has jurisdiction of a suit thereon. Should such an instrument be as- 
signed by the payee, the assignee must bring suit thereon in his own 
name, and not in the name of the assignor. Brady v. Chandler, 28. 
An actual possession of land is not necessary to enable a tenant in com-’ 
mon to maintain an action for a partition against his co-tenant; to de- 
feat such action there must be an ouster by such co-tenant. Rozier vy. 
Griffith, 171. 
Where the determination of equitable rights is sought, the rule that 
prevents the maintenance of an action at law for partition by one tenant 
in common against an alleged co-tenant, who claims to hold adversely, 
is inapplicable; the proceedings in such case will not be suspended 
short of rendering complete justice between the parties. Jd. 
Courts of equity can enforce trusts between tenants in common and at 
the same time make partition and take an account for the rents and 
improvements or moneys paid for the common benefit; where one 
joint owner appears to have received more than his share of the estate, 
a court of equity will direct an account, and will not confine its relief to 
partition. Jd. 
An action on promissory notes given for the purchase money of real es- 
tate, also to subject the land to their payment, is not such an action, 
within the meaning of the statute (R. C. 1855, p. 1280, § 11), as that 
interlocutory judgment by default rendered therein at the return term 
should be proceeded on to final judgment at such return term. (Affirm- 
ing Doan v. Holly, 26 Mo. 186.) Morp v. Burris, 308. 
The allegation in a petition upon a promissory note, that the defendants 
being indebted to plaintiff executed to him their note, describing it, is 
a sufficient averment of the delivery of such note. Meyer v. Fette, 423. 
When in a suit to recover rent the petition alleged a leasing for a term 
of years, and the answer admitted the agreement as alleged in the 
petition, and the taking possession of the premises; held to be imma- 
terial whether the instrument called a lease was sealed or unsealed. 
De Loge’s Adm’r v. Hall, 473. 
In a suit, under the statute of Wills, to set aside or establish a will, all 
parties interested in the estate of the deceased must be made parties 
either as plaintiffs or defendants. Eddie v. Parke’s Exec’r, 513. 
Where the heirs-at-law brought suit to set aside the probate of a will 
without making the devisees parties, Aeld, that a demurrer by the ex- 
ecutor for defect of parties was well taken. Id. 
Where, by virtue of an attachment, a garnishee is summoned who has 
in his possession notes, bills and evidences of debt belonging to the 
defendant in the attachment, the garnishee has the right to sue for 
and collect such notes and bills, until an order is made by the court, 
or the judge in vacation, requiring such choses in action to be de- 
livered to the sheriff, or a receiver appointed under the statute. Bank 
of Missouri v. Bredow, 523. . 
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PRACTICE, CIVIL—P.teapinecs—( Continued. ) 
19. 


When the garnishee sues upon a bill endorsed to him for collection, the 
fact that the plaintiff has been summoned as garnishee in an attachment 
against the beneficial owner of the bill, is no defence. Jd. 

In actions upon contracts at law, the party in whom is vested the legal 
interest is the proper party to bring suit. Gardner v. Armstrong, 535. 
When the trustee in a deed of trust to secure a debt sells real estate, he 
is the proper party to sue for the purchase money, and the purcha- 
ser has nothing to do with the proper application of the price paid. /d. 


. Ina petition to recover the price of land sold, an averment, after set- 


ting forth the contract, that the plaintiff demanded payment in accord- 
ance with defendant’s bid, which payment defendant refused to make, 
is a sufficient statement of a breach of contract. Id. 

In an action under the statute (R. C. 1855, p. 649, § 5), a petition 
which neither avers negligence or misfeasance, nor states facts which 
would render such an averment unnecessary, is deficient. The ground 
of liability should be distinctly stated. The place where the accident 
occurred should be stated. Quick v. Han. & St. Jo. Railroad Co., 399. 
The answer to a petition must specifically and separately deny the mat- 
ters intended to be putin issue. Dare v. Pacific Railroad, 48). 


TRIALS AND THEIR INCIDENTS. 


. An application for a continuance made two months after answer filed, 


which sets out that one of the co-defendants (not served with process 
nor answering to the suit) is a material witness and absent; that said 
witness alone of defendants had a personal knowledge of the facts to be 
proved ; that defendants served notice on the plaintiff to have his de- 
position taken; that it was indispensable that one of the defendants to 
whom the management of the case was entrusted should attend the 
taking of said deposition, but that he was prevented from so doing by 
sickness in his family, which was the sole cause of the deposition not 
being taken. eld to be insufficient in not showing due diligence, it 
not appearing but that the deposition might have been attended to as 
advantageously by an attorney, since the witness was familiar with the 
facts to be proved, or that it might have been taken at some other 
time when the defendant could have personally attended to it. Globe 
Mut. Ins. Co. v. Carson, 218. 

An affidavit for continuance which states that a witness was “late of 
this state and now out of the state, and will in all probability be back,” 
is insufficient upon which to warrant a continuance of the cause. Fre- 
ligh v. Ames, 2538. 


. Under the Practice Act (R. C. 1855, p. 1260, § 8, 9), it is not sufficient 


to warrant the court to refuse to continue the cause, that the opposite 
party were ready to admit that the absent witness would swear to the 
facts proposed to be proved ; the truth of the facts must be admitted by 
the opposite party. Murphy v. Murphy, 322. 

When a second application is made for the continuance of a cause on 
account of the absence of a material witness, the affidavit must state 
the facts the absent witness is expected to prove more specifically than 
in a pleading. State, to use, fc. v. Bennett, 462. 
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29. 


© 


30. 


31. 


37. 


38. 


39. 


40. 


41. 


The affidavit must also show that due diligence has been used to pro- 
cure the testimony of the witness, or some excuse therefor. Jd. 

An affidavit for the continuance of a cause on account of the absence 
of a witness, which stated that the subpeena was issued on the dth May 
and was returned ‘ served,” the cause being set for the 19th May, and 
that an attachment was taken at the calling of the cause on the 23d May, 
which had not been executed on the 26th, at the recalling of the case, 
showed due diligence, and it was error to overrule the motion based 
thereupon. Barnum v. Adams, 582. 

The rule requiring depositions taken in another cause to be filed before 
they are read, may be dispensed with when the ends of justice require 
it. When the evidence would operate as a surprise, the rule should 
not be suspended, except on terms which would not work injustice ; 
but if the evidence is merely cumulative and will not surprise, the rule 
may be dispensed with. Cabanné v. Walker, 274. 


. Objections to depositions must be presented to the court in which the 


case is tried, or they will not be noticed by the supreme court. Dutro 
v. Walter, 516. 


. The filing of a duplicate copy of a paper lost from the files, which had 


been filed with the original petition, is no cause for reversal. Jd. 


. The statement of a witness resident in the county, in his deposition 


taken four months before the trial, that he expected to leave for Texas, 
and the return of a subpoena “not found,’ does not show that the wit- 
ness is beyond the jurisdiction of the court, so as to authorize the read- 
ing of the deposition. Wetherell v. Patterson, 458. 


. Juries in all courts of record must consist of twelve persons. (Vaughn 


v. Scade, 30 Mo. 600, affirmed.) Foster v. Nirby, 496. 


. Under the present practice, cases which, under the old practice, in- 


volved issues of law, are triable by a jury, unless a jury be waived; 
but cases formerly cognizable in equity are triable by the court. Ellis 
& Cavender v. Kreutzinger, 432. 

It is error for a court to instruct a jury upon a state of facts which 
there is no evidence in the cause to sustain. Atkins v. Nicholson, 488. 
The allegations in a petition not denied in the answer are admitted, 
and need not be proven; but the allegations of the answer in avoid- 
ance of the cause of action must be proved by the defendant. Wells v. 
Pike, 590. 

When a party has been summoned as a witness in accordance with the 
Rev. Stat. 1855, p. 1577, and fails to attend, it is no error to strike out 
his pleading, and to enter judgment against him. JJaskell y. Sullivan, 
435. 

A witness should not allowed to state his understanding of the charac- 
ter of a transaction. He should state the facts, and let the jury draw 
the inferences. Wetherell v. Patterson, 458. 

An appearance for the purpose of setting aside an irregular judgment 
waives no right of the party thus appearing. Pomeroy v. Betts § Mellen, 


’ 419. 
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42. Exceptions to the giving or refusing of instructions should be taken at 
the time they are given or refused; it is too late to take them on a 
motion for a new trial. Devlin v. Clark, 22. 

43. Exceptions to the action of a court in overruling motions should be pre- 
served in bills of exceptions. Hart’s Adm’r v. Walker, 26. 

44. Instructions calculated to mislead, by reason of being equivocal or am- 
biguous, are erroneous. Belt v. Goode, 128. 

45. Where the instructions given to the jury by the court below fully cover 
the case, the supreme court will not reverse a judgment because of a 
refusal to give instructions which are included in others submitted to 
the jury, Beale v. Cullum, 258. 

46. It is within the discretion of the court below to limit the time of counsel 
in which to address the jury, and this court will not interfere. Lreligh 
v. Ames, 253. 

47. Courts, in the trial of causes, must be allowed to exercise a fair discretion 
as to how far they will permit the examination of witnesses upon points 
collateral to the main issues. Adriance vy. Arnot, 471. 

48. A fact stated in a motion to a court below is no evidence to the supreme 
court of the existence of such fact. If the facts stated in the motion 
did occur on trial, the party should have excepted and filed his bill of 
exceptions, which is the only evidence of their existence. Dougherty v. 
Whitehead, 255. 

49. Bill of exceptions; what it should contain. Jd. 

50. Where a judgment is entered against the defendant, and afterwards the 
court on motion arrested the judgment, but no final judgment was en- 
tered after the motion in arrest was sustained, the case is still pending 
in the court below, and an appeal, being prematurely taken, will be 
dismissed. Garesché v. Emerson, 258. 

51. In a case cognizable in equity, instructions will not be reviewed by the 
supreme court. (Affirming Conran v. Sellew, 28 Mo. 322.) <llis ¢ 
Cavender v. Kreutzinger, 482. 

52. A case for the specific performance of a parol contract for the convey- 
ance of land is required by law to be tried by the court, and it is there- 
fore discretionary with it whether any issues shall be submitted to a 
jury. McCullough v. McCullough, 226. 

53. As a general rule, the party holding the affirmative of the issues has 
the right to open and conclude the argument to the jury; but such 
practice being within the discretion of the court, the refusal to give the 
defendant the conclusion will be no cause for reversal of the judgment. 
Reichard v. Manhattan Ins. Co., 518. 

54. Where a report of a referee, to whom a cause has been referred under 
the practice act of 1849, (Sess. Acts, 1849, p. 91,) to report upon the 
whole issue, is accompanied by all the testimony taken by him and 
forms a part of his report, the supreme court will examine the same 
and see if the facts found are consistent with the evidence, when the 
motion for a review distinctly presents the questions of law and fact. 
Perry’s Adm’r y. Maguire, 287. 
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55. An action of forcible entry and detainer does-not abate by the death of 
the defendant; since it is an action for damages, and also for the pos- 
session of land, it should be continued against the heirs and the ad- 
ministrator ; if the heirs have no interest in the premises, they can dis- 
claim and the suit can proceed against the administrator. Brewington 
v. Stephen’s Adm’r, 38. 

56. A confession of judgment which sets out a promissory note as the con- 
sideration, is subject to be set aside by other judgment creditors of the 
judgment debtor; but such a confession of judgment is valid as be- 
tween the parties thereto. How v. Dorscheimer, 849. 

57. The adjudging of costs under sec. 12, Rev. Code, 1855, p. 448, when 
the plaintiff's demand is reduced by proof of payments below the 
jurisdiction of the court, is not subject to any inflexible rule, and 
must be left to the discretion of the court. Johnson v. Devlin, 427. 

58. The adjudging of costs under sec. 12, Rev. Code, 1855, p. 443, when 
the plaintiffs demand is reduced by proof of payments below the juris- 
diction of the court, is not subject to any inflexible rule, and must be 
left to the discretion of the court. Jd. 


SupreME Court. 


59. The supreme court was instituted to determine questions of law, and 
not to try matters of fact. It can not weigh evidence. McCullough v. 
Me Cullough, 226. 

60. Where the appellant fails to file the transcript of the record within the 
time limited by statute, and the appellee produces such transcript, the 
judgment will be affirmed unless good cause to the contrary be shown. 
Boggs v. America Insurance Co., 499. Andrews v. Lynch, 502. Jaeger v. 
Schweiss, 503. Mulligan v. Beard, 5038. 

61. What will be good cause must depend upon the facts presented in each 
case, within the discretion of the court. Jd. 

62. Judgment affirmed for failure to file transcript, with ten per cent. dama- 
ges, the record showing no meritorious ground for the appeal. Johnson 
v. Kountz, 502. Schneider v. Seibert, 504. 

63. Judgment for failing to assign errors. Walker vy. Little, 504. Brungard 
v. Jaeger, 504. Lewis v. Hart, Adm’r, 505. 

64. Judgment affirmed, no exceptions being presented. Collins v. Compton, 
529. 

65. If the giving of instructions be not excepted to at the time, the action 
of the lower court will not be reviewed by the supreme court. Boyce 
v. Crickard, 530. 

66. Judgment affirmed upon motion of respondent, no exceptions having 
been at all taken to the action of the court below. Davis v. Colt, 530. 

67. The supreme court will not reverse a judgment for the refusal of an 
instruction which may have been unexceptionable in other respects, if 
in the instructions given the law is correctly stated to the jury. State, 
to use, &c. v. Smith, 566. 

68. Where the instructions given fully state the law applicable to the facts 

of the case, the refusal of other instructions asked will not be error 
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although such instructions be correct. (Bay v. Sullivan, 80 Mo. 191, 
affirmed.) Gonsollis v. Gearhart, 585. 


PRACTICE, CRIMINAL. 


a 


~I 


In an indictment under the statute (R. C. 1855, p. 582, § 51,) the false 
pretences by means of which the property was obtained must be falsi- 
fied by distinct and specific averments, as in an assignment of perjury. 
State v. Peacock, 418. 


. In an indictment for the fraudulent and felonious uttering, publishing 


and selling of a counterfeit bank note, it is not necessary to describe 
said note specifically (R. C. 1855, p. 1178, § 381); where, however, the 
said note is described specifically, the proof must conform to the allega- 
tions. State v. Smith, 120. 


. Where the words endorsed on an indictment, “A true bill. — ‘ 





Foreman of the Jury” are printed, and the name of the foreman was 
appended to the words descriptive of his office, instead of preceding 
them, the indictment should not be quashed. State v. IHogun, 342. 


. Nor is it sufficient cause for quashing an indictment that the record 


does not show that the bill was filed, nor on what day it was filed. Jd. 


. In an indictment under the statute which says that ‘‘every person who 


shall wilfully and maliciously break, destroy, or injure,” &c., the prop- 
erty of another (R. C. 1855, p. 584, § 60), the offence is well described 
as a breaking alone, or as destroying, or as injuring, as either act is to 
commit an offence, and one or all these things may be charged accord- 
ing to the circumstances of the case. Under that statute no negative 
averment is necessary. State v. Batson, 343. 


. Where, ina criminal case, an application for a continuance on the ground 


of the absence of a material witness is overruled, the supreme court 
will not reverse the judgment rendered against the defendant unless he 
was injuriously affected by being deprived of the testimony of such ab- 
sent witness. State v. Schoenwald, 147. 


. To warrant the conviction of an accused person of murder, it is not 


necessary that the evidence in the case should exclude every possible 
hypothesis but the guilt of the defendant. /d. 


. A court, in the trial of a criminal case, is not bound to instruct, as to 


the effect of a doubt in the minds of the jury as to the guilt of the ac- 
cused, unless the evidence is such as will warrant it; the jury should 
not be coaxed into a doubt by instructions, when there is no foundation 
for it in the evidence. The accused can be entitled to an instruction 
relative to the consequence of a doubt as to his guilt on the whole evi- 
dence in the cause; he has no right to single out each material fact, 
and to ask the court to direct the jury, that, if they have a doubt as to 
the existence of such fact, they will acquit. Id. 


. Where, in a criminal case, a witness wilfully swears falsely as to any 


material fact in evidence, the jury are at liberty to disregard and reject 
the whole of the testimony of such witness; they are not bound to do 
so. Id. 
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10. 


11. 


12. 


14. 


16. 


The evidence of an accomplice is admissible, yet his evidence should be 
received with great caution, particularly when uncorroborated. State 
v. Watson, 361. 

A letter, written by the defendant after his arrest and before trial, in 
relation to confessions made by an accomplice, is admissible in evidence 
against him. Id, 

It is unusual for the court to point out a particular witness and tell the 
jury to disregard his testimony if they think he has testified falsely in 
one particular ; and when this is done and all instructions upon the de- 
fence which the witness’ testimony tends to establish are refused, it is 
clearly erroneous and a good ground for reversal. State v. Stout, 406. 


. It is the duty of a judge, in the trial of a criminal case, to instruct the 


jury on all the law arising in the case, and it is the duty of the jury to 
respect the instructions of the court on the law of the case, and to find 
the prisoner guilty or not guilty according to the law as delivered by 
the court, and the evidence as they receive it from the witnesses under 
the direction of the court. State v. Schoenwald, 147. 

It is not necessary, in a criminal case, in the entry of record of the em- 
panelling of the jury, that the oath taken by the jury should be form- 
ally set forth. An entry, after setting forth the coming of the circuit 
attorney representing the state, as also of the defendant, and the jury 
[naming them], proceeded as follows: ‘who, being elected, tried and 
sworn the traverse between the parties aforesaid well and truly to try,” 
&e. Held sufficient. Zd. 


. The defendant in a trial for murder should be present in person through- 


out the trial, and his presence should appear from the record ; an entry 
of the proceedings, on the second day of the trial, in the following form, 
“ Now again come as well the parties aforesaid as also the jurors,” &c., 
sufficiently shows the presence of the defendant. Jd. 

A general verdict on an indictment with two counts is good. If either 
count will sustain the verdict, it must stand. Where there are two 
counts and one of them bad, the verdict will be supported by the judg- 
ment. State v. Watson, 361. 


PRINCIPAL AND AGENT. 
See Broxer, 1,2. Britis, Bonps, anp Notes. Contracts, 2. Part- 


Ee 


NERSHIP. 
Declarations made by an agent after the expiration of his agency are 
not admissible in evidence as such; they could constitute no part of the 
res geste. Caldwell v. Garner, 131. 


2. Where a written contract not under seal is executed by an agent, it is 


not indispensable, in order to bind the principal, that it should be ex- 
ecuted in the name and as the act of the principal; it will be sufficient 
if, upon the whole instrument, it can be gathered, from the terms 
thereof, that the party describes himself and acts as agent, and intends 
thereby to bind the principal and not to bind himself. Smith v. Alex- 
ander, 193. 
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PRINCIPAL AND AGENT—( Continued.) 


3. The addition to the name signed to a contract of the official character 
of the person so signing is such an indication of the representative 
character of such signer as will warrant a resort to parol evidence to 
prove extrinsic circumstances, such as to whom the consideration 
passed and credit was given, the agent’s authority, &c.—by which the 
respective liability of the principal and agent may be determined. Jd. 

4, Principal bound by the acts of his agent. Dougherty v. Whitehead, 255. 


R 


RAILROADS. 
See Higuwayrs. NEGLIGENCE. NUISANCE. CORPORATIONS. 


1. The grant to a railroad company of a right of way merely over a public 
street in a city or town will not authorize the placing of any obstruc- 
tions in the street such as will render it useless as a street; for the pur- 
pose of establishing depots, depot yards or other structures for the con- 
venience or business of the railroad company, ground must be procured 
not already dedicated to uses inconsistent with such purpose. Lack- 
land vy. North Missouri Railroad Co., 180. 

. The grant to a city of a power to “open, alter, abolish, widen, extend, 
establish, grade, or otherwise improve and keep in repair streets,” 
would not authorize an appropriation of a street to such uses as would 
be entirely inconsistent with its use as a street. Jd. 

3. The right of the owner of a lot in a town or city to the use of the ad- 
joining street is as much property as the lot itself; the owner of the 
lot can not be deprived of this right by the obstruction of the street 
without compensation. It is immaterial in such case whether the 
the owner of the lot owns to the middle of the street or not. Jd. 

4. Under the statute (R. C. 1855, p. 376, § 2), process may be served on a 
railroad company in any county where there is any office or place of 
business of the company, although the president or chief officer may 
not be found in the county or reside therein. Dizon v. Hannibal & St. 
Jo. Railroad Co., 409. 

5. In an action under the statute (R. C. 1855, p. 649, § 5), the petition 
should state explicitly on what ground the liability of the company is 
placed. Itis not sufficient to charge negligence and wilfulness, and 
also to allege that the road was not fenced and that there were no cat- 
tle-guards at the crossings, without stating where the accident occurred. 
Negligence and unskilfulness are not essential to arecovery if the acci- 
dent happened where there was no fence and where there was no cross- 
ing, or where the crossing was not protected by a cattle-guard. Miles 
v. Hannibal § St. Jo. Railroad Co., 407. 


S 
SALES. 


See Damacrs. Execution. PARTITION. Bits, Bonps, anp Nores. 
Fraups anp Prrvorigs, 1, 5. 


to 


1. What constitutes a delivery of personal property must depend very 
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SALES—( Continued.) 


much on the particular character of the property and the circumstan- 
ces attending the alleged delivery. Caldwell v. Garner, 181. 

2. An instrument in writing purporting to be a present transfer of personal 
property operates, prima facie, as a complete transfer thereof from the 
day ofits date. Jd. 

3. Where a horse is sold conditionally, to be returned in the event the 
vendee should be dissatisfied with him on trial, the sale will become 
absolute by the vendee’s keeping the horse beyond a reasonable time. 
Quinn v. Stout, 160. 

4. A memorandum made by a deputy sheriff and signed by him of a sale 
of one of several lots in a partition proceeding, in which Louis Robert 
and others were plaintiffs, and one B. T. Adams, defendant, was as 
as follows: ‘ Partition, lands—Louis Robert v. B. T. Adams—lot No. 
11—274.80-100 a.—Louis Robert, $10.50 per a.—$2,885.40.” Held, 
that this memorandum was sufficient to take the case out of the 
statute of frauds. (Wiley v. Robert, 27 Mo. 388, affirmed.) Wiley v. 
Robert, 212. 

5. Where at a sheriffs sale under a decree of partition, C, one of the par- 
ties to the partition suit, became a purchaser, and agreed by parol with 
A, another of the parties to said suit, who was entitled to the greater 
portion of the proceeds of said sale, ‘‘ that said A, (who was in posses- 
sion of the premises sold), should keep the place upon a price to be 
afterwards agreed upon. Jfe/d, that this at furthest was only an agree- 
ment to sell upon terms to be afterwards settled, and therefore incapable 
of specific enforcement; nor, on account of the indefiniteness of its 
terms, can it be interpreted as a release by A of his claim to the pro- 
ceeds of the partition sale. Such agreement is also within the statute 
of frauds. Jd. 

6. If a person buys paper from a note broker, and it does not appear that 
the latter disclosed the name of his principal, or that credit was given 
to the principal, and there is no other evidence to show that the broker 
was acting as agent for others except that he was known by the person 
dealing with him to be engaged in this sort of agency, he is to be held 
as principal. Thompson v. McCullough, 224. 

7. The vendor of a bill or note, without endorsement by him, is responsi- 
ble for the genuineness of the paper. If the signatures of the parties 
thereto are forgeries, the consideration fails. Jd. 

8. The difference between a sale and an assignment is, that in the former 
there is a fixed price and no trust, but in the latter there is a mere 
trust, and, of course, no fixed value given to the property. Keiler v. 
Tutt, 301. 

9. Where, in case of sale of merchandise, the goods are delivered and the 
purchaser took immediate possession, “the price and value of the 
goods to be ascertained by reference to the bills of purchase, and an 
inventory of said merchandise to be taken by the parties aforesaid ;”’ 
held, that the delivery was complete and sufficient to vest in the pur- 
chaser the right of property. Jd. 
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SALES—( Continued. ) 


10. Where a sheriff’s sale under execution is made by him in the usual was 
and at the usual place, the sale will not be set aside because the sheriff 
did not give special notice to the plaintiff’s attorney of such sale, unless 
it appears that the sheriff promised to give such special notice and 
failed so to do. Meier v. Zelle, 381. 

11. Mere inadequacy of price is not sufficient ground for setting aside such 
sale where it has been conducted fairly and properly in all respects. 
Id. 

12. A became the purchaser of land at a sheriff’s sale and paid the purchase 
money, but before the deed was executed he died. The deed should be 
made to the heirs of A. Swink v. Thompson, 836. 

13. When the trustee in a deed of trust to secure a debt sells real estate, he 
is the proper party to sue for the purchase money, and the purchaser 
has nothing to do with the proper application of the price paid. Gard- 
ner v. Armstrong, 5865. 

14. In a petition to recover the price of land sold, an averment, after set- 
ting forth the contract, that the plaintiff demanded payment in accord- 
ance with defendant’s bid, which payment defendant refused to make, 
is a sufficient statement of a breach of contract. Zd. 

SCHOOLS. 
See EyuctmentT. Lanps anp LAnp TIrT.Les. 


‘ 


1. Under the school law, which declares that the certificate which the 
school commissioner is required to grant to teachers after examination 
shall not be valid for more than one year, without the approval of the 
commissioner endorsed thereon, and that every teacher, before being 
employed by any board of trustees, shall obtain and produce a certificate 
(R. C. 1855, p. 1430, § 5, div. 4); Aeld, that although the approval of 
the commissioner is not endorsed in writing on the certificate, yet 
where he signified his approval in words and declared the teacher com- 
petent, and gave his sanction to the previous arrangement of the school 
in the presence of the trustees, the spirit of the law is complied with, 
and the trustees can not be held liable for the amount paid the teacher 
from the tiie of the expiration of his certificate. Barnhart v. Boden- 
hammer, 319. 


SECURITIES. 
See Bitts, Bonps, AND NortsEs. 

1. The liability of the sureties in the official bond of an officer for a failure 
on his part to pay over money collected by him under an execution, is 
not such a liability as will constitute them debtors of the plaintiff in 
such execution so as to subject them to garnishment process as debtors 
of the latter. Hddy v. Heath’s Garnishees, 141. 

2. A valid agreement between the maker and payee of a promissory note 
to give further time on it, will discharge the endorser unless he assents 
to it. Globe Mut. Ins. Co. v. Carson, 218. 

8. But the taking of a new security from the maker will not have the ef- 

fect to discharge the endorser unless it is accompanied by an agree- 

ment which postpones the remedy. Jd. 
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SECURITIES—( Continued.) 


4. 


10. 


Where a note payable in sixty days was taken as collateral security for 
another note then due, held, that it did not operate to suspend the rem- 
edy or release the endorsers upon the latter. d. 


. Mere indulgence to the maker of a note on receiving securities from 


him does not discharge the endorser in the absence of any valid agree- 
ment for postponing the time of payment to any definite period. Jd. 


. It is no defence to an action on a note against a security that the secu- 


rity requested the payee to sue the principal and he refused. Under 
the statute (R. C. 1855, p. 1454, § 1), notice must be given in writing. 
Freligh v. Ames, 253. 


. An endorser of a negotiable note is not a security within the contem- 


plation of the statute relating to securities. Jd. 


. Where a surety says to the creditor that he must make the amount of 


the note out of the principal, and the creditor replies that he need put 
himself to no further trouble about the note—that he has made a pres- 
ent of it to the principal; it was held, that the surety was not released 
from liability by such assurance from the creditor, unless, in conse- 
quence thereof, the surety changed his situation, as by surrendering 
security or forbearing to obtain security. Driskell v. Mateer, 325. 


. No consideration need pass directly between the obligee in a bond and 


the surety. The consideration which supports the principal’s contract 
will support that of the surety. Notwithstanding the promise of the 
surety may appear to be founded on a past or executed consideration, 
he may, nevertheless, be liable; for the consideration may have moved 
at the instance or request of the surety ; and if so, the promise is not a 
naked one, but is coupled with the precedent request, and the subse- 
quent undertaking will be valid and binding upon him, and such re- 
quest may be inferred from the circumstances and the nature of the 
transaction. Robertson v. Findley, 384. 
An agreement between the principal debtor and the creditor to extend 
the time of payment will not discharge the surety, although without 
‘his assent, unless it be made upon a good consideration. Jord v. 
Beard, 459. 


SLAVES. 


1. 


An emancipation of slaves by will “on condition that they will enter 
under the care of the Colonization Society and emigrate to the Ameri- 
can colony in Liberia,” is a valid act of emancipation. Milton (of color) 
v. McKarney, 175. 


. An emancipation of a slave under the twenty-third section of ‘A law 


respecting slaves” (R. C. 1825, p. 744)—the emancipation being made 
conditional upon the choice of the slave to emigrate to Liberia—is valid 
although said law made no effectual provision to obtain security from 
the person emancipating, in accordance with the requirements of the 
fourth clause of the twenty-sixth section of the third article of the con- 
stitution. Jd. 


. Where a master attempts to set a slave free on condition of his emigra- 


ting to Liberia, the latter is not entitled to an immediate judgment of 
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SLA VES—( Continued. ) 


liberation upon his professing a willingness to comply with the terms of 
the will. It must appear not only that he wishes to emigrate to Libe- 
ria, but that means are provided for accomplishing that end. (Scorv, 
Judge, dissenting.) Jd. 


. Under the statute (R. C, 1855, p. 645, § 37), the owner of a slave can 


not be made liable for the loss of property belonging to plaintiff, where 
the offence charged against the slave was the burning of the barn in 
which the property of the plaintiff was at the time. (Affirming Strat- 
ton v. Harriman, 24 Mo. 324.) Armstrong v. Marmaduke, 327. 


. Where an order of distribution was made by the county court in 1828, 


under the sixty-fifth section of the act of 1825, without first giving 
notice to those interested in the estate ; held, to be coram non judice, and 
void. State, to use of Morrison’s Adm’r, v. St. Gemme’s Adm’r, 2380. 


. In the revision of 1825, the only provision for setting apart the widow’s 


dower in slaves was contained in the sixty-fifth section of the adminis- 
tration act, relating to distribution. (R.C.1825,p.—.) dd. 


. Where a widow becomes administratrix of her husband’s estate, and 


while officiating as such, certain slaves belonging to said estate are set 
apart and assigned to her as her separate property under a void and 
irregular order of the county court, in pursuance of which she converts 
them to her own use; feld, that the statute of limitations did not run 
in her favor against a claim for such conversion, while she continued 
administratrix. (State, to use of Menard, v. Pratte & St. Gemme, re- 
ferred to.) State, to use, Sc. v. St. Gemme’s Adm’r., 231. 


SPECIFIC PERFORMANCE. 
See Equity. Practice. SaLes. Fraups. 
i 


An agreement to convey land by deed of general warranty amounts to 
an engagement that the party so agreeing has or will have an indefea- 
sible title ; the vendor in such case must be able to convey such a title, 
otherwise he can not maintain an action for the specific performance of 
the contract. Luckett v. Williamson, 54. 


. The courts will not, it seems, compel a purchaser to take a title, where 


the point on which it depends is too doubtful to be settled without liti- 
gation, or where the purchase would expose him to the hazard of such 
proceedings. Id. 


. Where the vendor has not substantially the whole interest he has con- 


tracted to sell, he can not enforce the contract against the purchaser, 
and yet the purchaser can insist on having all the vendor can convey, 
with compensation for the difference. Id. 


. A case for the specific performance of a parol contract for the convey- 


ance of land, is required by law to be tried by the court, and it is there- 
fore discretionary with it whether any issues shall be submitted to a 
jury. McCullough v. McCullough, 226. 


. Ina petition for a reformation of a deed, the petitioner in his petition 


claiming to have purchased the north-east quarter of a quarter section, 
and that by mistake the deed recited the conveyance of the north-west 


42—voL. XXXI. 
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quarter of the quarter section of land, the case was not one for a jury— 
the fact of the case being undisputed in proof. Gray v. Hornbeck, 400. 


6. That, under the circumstances of the case, the facts being evident, held, 
not to be very material whether the petition was to be regarded as one 
for a specific performance of a contract, or for the reformation of a deed. 
Id. 


STATUTES—ConstruEpD AND EXPLAINED. 


Administration —R. C. 1855, p. 153, § 9—State, to use of Mueller, v. Rein- 
hardt, 95. R. C. 1825, p. 121, § 47, 48—State, to use, &c. v. St. Gem- 
me’s Adm’r, 230. R. C. 1855, p. 181, § 19—Clark v. Collins, 260. R. 
C. 1845, p. 70, and R. C. 1855, p. 121—State, to use Bredell, v. Baldwin, 
561. R. C. 1855, p. 152, § 5—Fenn v. Dugdale, Adm’x, 580. 

Assignments-—R. C. 210, § 89—Many v. Logan, 91. 

Attachment.—R. C. 1855, § 39 & 41—Choate v. Noble, 341; § 32—Oéeters y. 
Aehle, 380; § 22—Eddy v. Heath’s Garnishees, 141; p. 294, § 36-41— 
Bank of Missouri v. Bredow, 523. 

Banking, Illegal.—Sess. Acts 1855, p. 287, § 5—Bank of Missouri v. Bre- 
dow, 553. 1857, Adj. Sess., p. 11—id. 

Bills of Exchange, Bonds, and Notes.—R. C. 1855, p. 319—Brady v. Chand- 
ler, 28. 

Conveyances.—R. C. 1825, p. 526, and R. C. 1855, p. 864—State, to use Mor- 
rison’s Adm’r, v. St. Gemme’s Adm’r, 231. 

Corporations.—R. C. 1855, p. 876, § 2. Dixon v. Hannibal & St. Jo. Rail- 
road Co., 409. 

Costs.—R. C. 1855, p. 448, § 12—Johnson vy. Devlin, 427; p. 449—State v. 
Beard, 34. 

Clerks.—R. C. 1855, p. 838, § 21—Swink v. Thompson, 336. 

Crimes and Punishments.—R. C. 1855, p. 627. § 17—State v. Hayden, 35; p. 
558—State v. Schoenwald, 147; p. 645, § 37—Armstrong v. Marma- 
duke, 327; p. 574, § 19—State v. Watson, 361; p. 582, § 51—State v. 
Peacock, 413. 

Damages.—R. C. 1855, p. 647, § 2 & 6—Coover v. Moore & Walker, 574. 

Depositions.—R. C. 1855, p. 658, § 283—Wetherell v. Patterson, 458. 

Divorce.—R. C. 1855, p. 662, § 1—Simpson v. Simpson, 24. 

Dower.—1 Terr. L. 418. R. C. 1825, § 65—State, to use Morrison’s Adm’r, 
v. St. Gemme’s Adm’r, 230. 

Dram Shops.—R. C. 1855, p. 688—State v. Small, 197. 

Ejectment.—R. C. 1855, p. 690, § 2—Thomas v. Wyatt, 188; Cabanné v. 
Walker, 275; Leitensdorfer v. Goebel, 474; St. Louis Public Schools 
v. Erskine, 110. 

Evidence.—R. C. 1855, p. 723, § 2 & 6—Cummings v. Brown, 309; § 7 & 8— 
Cabanné v. Walker, 275; § 12—Leitensdorfer v. Goebel, 474. 

Execution—Act Mar. 7, 1861—Stevens v. Andrews, 205. R. C. 1855, p. 785, 
§ 45 & 48—Meier v. Zelle, 331; § 56—Swink v. Thompson, 336. 

Forcible Entry and Detainer—R. C. 1855, p. 786, § 36, 37 & 38—Williams y. 
Deriar, 13. 

Fraudulent Conveyances.—R. C. 1855, p. 802, § 4—Potter v. McDowell, 62; 

§ 8—Bevans v. Bolton, 447 ; § 1 & 8—State, to use, &c. v. Tasker, 445; 
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Voorhis v. Langsdorf, 451; State, to use, &c. v. D’Oench, 453; § 10— 
State, to use, &c. v. Smith, 566. 

Frauds and Perjuries.—R. C. 1855, p. 806, § 5—Stewart, to use, &c. v. Gar- 
vin, 86; Wiley v. Robert, 212; Deegan v. Conzelman, 424. 

Guardians and Curators.—R. C. 1855, p. 821, § 831—Wyatt v. Woods, 351. 

Justices’ Courts.—R. C. 1855, p. 924, Art. I, § 3—Brady v. Chandler, 28. 
Art. II, § 12 & 183—Quinn v. Stout, 161; Burt v. Warne, 296. Art. 
IX—City of St. Louis v. Bird, 88; § 20—Knapp v Skeele, 434. 

Landlords and Tenants.—R. C. 1855, p. 1010, § 18 & 14—Williams v Deriar, 
18; § 83—Sweeney, Adm’r, v. Mines, 240; Shepard v. Martin, 492. 

Limitations. —R. C. 1855, p. 1045, Art. II, § 3—Whisler v. Bragg, 124. Art. 
I—Callaway County v. Nolley, 393. 

Marriage Contracts.—R. C. 1825, p. 526—State, to use, &c. v. St. Gemme’s 
Adm’r, 230. 

Mechanics’ Liens —R. C. 1065, § 6—Stebed v. Stock, 456. Acts 1857, p. 
668—Mulloy v. Lawrence, 583. 

Practice, Civil_—R. C. 1855, Art. II—Gardner v. Armstrong, 535; Eddie v. 
Parke’s Exec’r, 518. Art. V—McDonald v. Leewright, 29: § 16 & 17, 
p. 1224—Pomeroy et al. v. Betts & Mellen, 419. Art. VI, § 2, p. 1228— 
Rozier v. Griffith, 171: § 6, ec. 4—Eddie v. Parke’s Exec’r, 518: § 12, 
p. 1232—Dare v. Pacific Railroad, 480: p. 1235, § 24-26—Hart’s Adm’r 
v. Walker, 26: p. 1241, § 62—Grant v. King, 812; Von Phul v. Penn, 
3833. Art. X, § 5-10, p. 1259—Globe Mutual Ins. Co. v. Carson, 218; 
Freligh v. Ames, 258; Murphy v. Murphy, 822; State, to use, &e. v. 
Bennett, 462; Barnum v. Adams, 5382: p. 1261, § 12 & 183—Foster v. 
Kirby, 496 ; McCullough v. McCullough, 226: p. 1264, § 27-29—Dev- 
lin v. Clark, 22; Hart’s Adm’r v. Walker, 26; Dougherty v. White- 
head, 255; Davis v. Colt, 580; Collins v. Compton, 529: p. 1268, § 47, 
Belt v. Goode, 128; Beale v. Cullum, 258; State, to use, &c. v. Smith, 
566 ; Gunsollis v. Gearhart, 585; Boyse v. Crickard, 530. Art. XI, p. 
1272—Brewington v. Stephens, 88. Art. XII, § 11, p. 1280—Morp v. 
Burris, 808: p. 1282, § 22 & 283—How v. Dorscheimer, 349. Art. XIII, 
p. 1286, § 7—Garesché v. Emerson, 258. Art. XIV, p. 1298, § 21— 
Boggs v. America Ins. Co., 499; Johnson v. Kountz, 502; Collins v. 
Compton, 529; Schneider v. Seibert, 504 ; Lewis v. Hart’s Adm’r, 505. 
Sess. Acts 1849, p. 91—Perry’s Adm’r v. Maguire, p. 287. 

Practice Criminal.—R. C. 1855, p. 1178, § 831—State v. Smith, 120: p. 1169, 
§ 19—State v. Hogan, 342: p. 1191, § 16—State v. Schoenwald, 147: 
p. 1192, § 19—State v. Schoenwald, 147. 

Schools. —R. C. 1855, p. 1480, § 5—Barnhart v. Bodenhammer, 319. 

Securities.—R. C. 1855, p. 1451, § 1—Freligh v. Ames, 258; Driskell v. Ma- 
teer, 325. 

Slaves.—R. C. 1855, p. 1478—Milton (of color) v. McKarney, 175. R. C. 
1825, p. 744, 8th e. 

Towns and Cities.—Lexington, Acts 1844-5, p. 162 —City of Lexington v. 
Long, 869. St. Joseph, Acts 1856-7, p. 249—City of St. Joseph v. O’- 
Donoghue, 345. St. Louis, Act Feb. 25, 1853—Shafwner v. City of St. 

Louis, 264. 
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Wills.—R. C. 1855, p. 1571, § 80—Eddie v. Parke’s Exec’r, 513: p. 1572, 4 
34—Applegate v. Smith, 166: p. 1567, § 23—Jourden v. Meier, 40. 
Witnesses.—R. C. 1855, p. 1577, § 3—Presbury v. Papin, 490; Krum y. 
Beard, 505; Caldwell v. Garner, 131: p. 1577, § 4—Haskell v. Sulli- 
van, 485: § 1—McCullough v. McCullough, 226; Perry’s Adm’r y. 

Maguire, 287. Sess. Acts 1857, p. 181—Robertson v. Findley, 384. 


TRESPASS. 
See Damaces. Action, 1, 2. 


1. A party to a judgment, who procures the issuance and levy of an exe. 
cution thereunder, derives no protection from such judgment in the 
matter of such levy, where the judgment is afterwards vacated for ir- 
regularity. Young v. Bircher, 136. 

2. In an action of trespass for damages for wrongfully entering upon lands 
and taking and carrying away the soil, &c., the proper measure of dam- 
ages is not the actual damage sustained, but the value of the land re- 
moved. Mueller v. St. Louis §& Iron Mountain Railroad Co., 262. 

3. In an action of trespass for damages before a justice, a statement in 
these words: “E. W. Warne in acc’t Calvin C. Burt, Dr. To damage 
done to building and premises in block 84 of the city of St. Louis, $50,” 
is sufficient under the statute. (R. C. 1855, p. 931, § 18.) Burt v. 
Warne, 296. 

4. A rented the premises in question from the owners, and sold his inter- 
est in them to plaintiff, the agent of owners recognizing plaintiff as their 
tenant previous to the time defendant entered upon the premises. Held, 
that plaintiff was entitled to possession at the time defendant entered, 
and if defendant, during the time he was in possession, injured said 
premises so as to render them untenantable, then plaintiff is entitled 
to recover in action of trespass what it would cost to repair said in- 
juries. Id. 


7 


VENDORS AND PURCHASERS. 
See Executions. Equity. Saves. Spreciric PERFORMANCE. 


WAIVER. 
See Insurance. Banks. Mecuanics’ Liens. 
WARRANTY. 


See Bitis, Bonps, anp Nortzs, 12, 18. Insurance. Sprciric Per- 
FORMANCE. 
WILLS. 
See Lanps AND Lanp TITLES. EviDENCE. PRACTICE. 


1. A judgment of probate of a will is a judicial act, and, like any other 
judgment of a court of competent jurisdiction, it stands as a judgment 
































tl ee la 





-~I 





INDEX. 657 


binding upon all the world, until set aside in the mode and within the 
time allowed by law; its validity as a will can not be attacked col- 
laterally. Jourden v. Meier, 40. 


. The insufficiency of the proof on which the probate of a will is granted 


constitutes no valid objection to the admissibility in evidence of the 
record of probate. Id. 


. The question whether after-acquired real estate passes by a will is to 


be determined by the law of the place where such property is situate; 
so also the forms and solemnities required to give the will its due at- 
testation and effect. Applegate v. Smith, 166. 


. Where a will, executed in Kentucky according to the law of Missouri, 


is recorded in the former state, and an authenticated copy of such 
record is recorded in the proper county in this state, a copy of this last 
record furnishes conclusive proof of the will. Jd. 


. By a will executed in Kentucky a testator devised to his wife his whole 


estate, real, personal and mixed, “wherever situate.” After the date 
of the will, the testator acquired land in Missouri. Jield, that the 
title to said land passed to the widow under the will; that such a title 
would not be divested by a deed of election executed by such widow 
declaring, that, in case it should be determined that her husband died 
intestate as to said land, she elected to take one half thereof subject to 
debts. Id. 


. Atestator leaving him surviving a widow and a son, devised and be- 


queathed his property as follows: ‘‘ Third. I give and bequeath to my 
beloved wife C. J., in lieu of her dower, the plantation on which we 
now reside, situate in the county of Gasconade and state aforesaid, 
containing forty acres, during her natural life, and all the live stock, 
cattle, hogs and sheep by me now owned and kept thereon, also all the 
household furniture and other items not particularly named and other- 
wise disposed of in this will, during her natural life as aforesaid, or [sic] 
so much thereof as may then remain unexpended, to my step-son C. 
M., and B. M., step-grandson, and to their heirs and assigns forever, 
both to be equal. Fourth. I give and devise to my son J. J. the sum 
of five dollars to him the said J. J. his heirs and assigns forever.” 
These were all the granting clauses of the will. J/e/d, that it was the 
clear intent to disinherit the son J. J.; that by the will the widow took 
a life estate in the land with remainder to the step-son and step-grand- 
son. Jourden v. Meier, 40. 


. An emancipation of slaves by will “on condition that they will enter 


under the care of the Colonization Society and emigrate to the Ameri- 
can colony in Liberia,” is a valid act of emancipation. Milton (of color) 
v. McKarney, 175. 


. An emancipation of a slave under the twenty-third section of ‘A law 


respecting slaves” (R. C. 1825, p. 744)—the emancipation being made 
conditional upon the choice of the slave to emigrate to Liberia—is valid 
although said law made no effectual provision to obtain security from 
the person emancipating, in accordance with the requirements of the 
fourth clause of the twenty-sixth section of the third article of the con- 
stitution. Id. 

49*—voL. XXXI. 
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11. 


1. 


INDEX. 


WILLS—( Continued. ) 
9. Where a master attempts to set a slave free on condition of his emigra- 


ting to Liberia, the latter is not entitled to an immediate judgment of 
liberation upon his professing a willingness to comply with the terms 
of the will. It must appear not only that he wishes to emigrate to 
Liberia, but that means are provided for accomplishing that end. 
(Scort, Judge, dissenting.) Id. 


10. Where the widow renounces the provisions of her husband’s will, and 


elects to take her dower, and thereby diminishes the value of the prop- 
erty of one of the devisees, whether said devisee is entitled to compen- 
sation for the injury thus occasioned. (Quere.) Snead v. Shreve, 416, 
In a suit, under the statute of Wills, to set aside or establish a will, all 
parties interested in the estate of the deceased must be made parties 
either as plaintiffs or defendants. ddie v. Parke’s Exec’r, 518. 


12. Where the heirs-at-law brought suit to set aside the probate of a will 


without making the devisees parties, held, that a demurrer by the ex- 
ecutor for defect of parties was well taken. /d. 


WITNESS. 


See EvipEeNcE. PRACTICE. 

Queere, what is the construction to be given to the second clause of the 
sixth section of the act concerning witnesses disqualifying assignors of 
accounts, judgments or things in action from testifying concerning 
facts occurring anterior to the assignment, and rendering grantors, 
vendors or assignors in deeds, instruments in writing affecting prop- 
erty, incompetent as witnesses to alter, change or qualify the proper 
effect and operation of the words and terms of such deed, instrument 
or writing? Caldwell v. Garner, 181. 


. A guardian is a competent witness in favor of his ward, whose suit he 


conducts. (Murphy v. Murphy, 24 Mo. 526, affirmed.) McCullough v. 
McCullough, 226. : 


. A widow is not disqualified as a witness in favor of her children, who 


are prosecuting an action for the recovery of land, by the fact that if 
they prevail she will be entitled to dower in it. Such action is not for 
her immediate benefit. Jd. 


. The most that can be said in such case is that she is interested in the 


judgment, because it might be evidence for her in a future action ; 
which objection would not disqualify her, under the seventh section of 
the act concerning witnesses. (R. C. 1855, p. 1579.) dd. 


. The distributee of a solvent estate is a competent witness for the estate. 


(Stein v. Weidman, 20 Mo. p. 17, affirmed.) Perry’s Adm’rs v. Ma- 
guire, 287. 


. As to the weight of evidence to sustain facts found. Jd. 
. Aand B were partners. A sold out to B, the latter assuming all the 


liabilities and indebtedness of the firm. To secure A, B gave him a 
bond, with C as surety. A sued B and C on the bond. Both were 
served, but B did not answer, and judgment by default was entered 
against him. C answered, and on the trial introduced B, his co-defend- 
ant, as a witness in his behalf, to prove that the sale of merchandise by 
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WITNESS—( Continued.) 


A to B took place three or four days previous to the execution of the 
bond, and that full possession was given to B at the time of sale. Held, 
that B was a competent witness in behalf of C. Robertson v. Find- 
ley, 384. 


. When the endorser is joined as defendant in a suit with the maker of 


a promissory note, the endorser is not a competent witness for the 
plaintiff against the maker and prior endorsers as being an adverse 
party. The last endorser is interested in having judgment rendered 
against the maker and the prior endorsers. Presbury vy. Papin, 490. 


. One who has made an assignment of his property for the benefit of his 


creditors is a competent witness to support the title of his assignees. 
He is not a party for whose immediate benefit the suit is instituted 
by the assignee. The cases upon this point examined. Krum vy. Beard, 505. 


. When a party has been summoned as a witness in accordance with the 


Rev. Stat. 1855, p. 1577, and fails to attend, it is no error to strike out 
his pleading, and to enter judgment against him. Haskell vy. Sullivan, 
435. 


. Where, in a criminal case, a witness wilfully swears falsely as to any 


material fact in evidence, the jury are at liberty to disregard and reject 
the whole of the testimony of such witness ; they are not bound to do 
so. State v. Schoenwald, 147. 


. The evidence of an accomplice is admissible, yet his evidence should be 


received with great caution, particularly when uncorroborated. State 
v. Watson, 361. 


. A letter, written by the defendant after his arrest and before trial, in 


relation to confessions made by an accomplice, is admissible in evidence 
against him. Jd. 


. It is unusual for the court to point out a particular witness and tell the 


jury to disregard his testimony if they think he has testified falsely in 
one particular ; and when this is done and all instructions upon the de- 
fence which the witness’ testimony tends to establish are refused, it is 
clearly erroneous and a good ground for reversal. State v. Stout, 406. 





















